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Scndandi:. M. Elvira Méndez Pinedo. Kt. 181266-2529

The undersigned sends these comments to the Althingi in her private capacity, as a 
consumer and private person personally concemed by the problem of illegal 
gengistryggt loans and the adjustment of mortgage contracts in Icelandic law 
following the financial crisis and the jurisprudence of the Supreme Court of Justice in 
2010. This document must be read and interpreted as a personal opinion with legal 
arguments based in European (consumer) law.

These comments refer to one of the main aspects of the proposed legislative act, the 
declaration on the partial illegality of the loans in Icelandic krónas (ISK) linked to 
foreign currencies igengistryggt) as prohibited by Act 38/2001 and several of its 
provisions with regards to the adjustment of the mortgage credit contracts. It is her 
opinion that, while this objective of the proposal does not contradict directly 
European law and the obligations of Iceland under the EEA Agreement; several 
provisions breach the most fundamental and mandatory principles of European 
(consumer) law. All the arguments in support of this conclusion will be explained in 
detail from a European perspectíve.

1. European consumer law: obligatory application for consumer disputes and 
fully applicability in Iccland.

Most o f European consumer law adopted by the European Union (EU) has been also 
incorporated into the EEA Agreement and belongs to the EEA legal order and the 
Icelandic domestic system. As the Icelandic Administration summarized in its reply to 
the European Commission during 2010 on the applicability of EU/EEA consumer law 
in Iceland in the context of negotiations for accesion:l

“EU legislation in the fíeld of consumer protection has been incorporated 
into the EEA Agreement and EU directives on consumer protection have 
been transposed into Icelandic legislation. Accordingly, consumer 
protection legislation in Iceland is mainly in line with minimum 
protection as stipulated within the aforementioned directives. [...] 
Consumer Protection is recognized as a specific policy in Iceland. “

While preparing a legislative act intended to help consumers indebted with home 
mortgages (foreign mortgages or illegal loans in ISK linked to foreign currencies); the 
legal principles of European consumer law should be respected (Annex XIX EEA 
Agreement).

1 Information available at the website Iittp://www.mfa.is/
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European consumer law contains many provisions of mandatory nature. This means 
they belong to the economic public order and cannot be waived by mutual consent of 
private parties. Another important consequence of this mandatory nature is that EEA 
Member States can only improve the minimum standard of consumer protection as it 
is not a ceiling, but they can never lower it.

The general principles of European consumer law protect the legal and economic 
interests of consumers entering mortgage contracts. They are applicable to these 
contracts and clauses. Most of the principles applicable have been harmonised by 
Directive 93/13/EC on unfair commercial clauses and Directive 2005/29/EC on unfair 
commercial practices. Recommendation 2001/93/EC on pre-contractual information 
to be given to consumers by lenders offering home loans is also applicable although 
non obligatory.2

More specifically, Directive 93/13/EC declares unfair clauses not individually 
negotiated by the consumer null and void. Unfair clauses are those that affect 
negatively consumers. Any change of contracts is prohibited if it is prejudicial or 
detrimental for the consumer who is the weakest party. As European/Icelandic 
consumer law is mandatory (ófrávífganleg), a consumer contract cannot be substituted 
with new terms and clauses in a way that breaches the general principles o f European 
consumer law incorporated by Iceland.

The executive, legislative and judicial branches of the State have the obligation under 
the EEA legal order to protect the legal and economic interests of the consumers. The 
first obligation is to follow the rule of law and understand the different scope of 
applicability of business/commercial law, contract law and consumer law.

2 Directive of tíie Council 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts (OJ No L 
95, 21.4.1993, p.29).

Directive 2005/29/EC of tíie European Parliament and of the Council of 11 May 2005 concerning 
unfair busmess-to-consumer commercial practices in the intemal market and amending Council 
Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament 
and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the 
Council (‘Unfair Commerciaí Practices Directive’) (OJ L 149,11.6.2005, p. 22).

Directive 2006/114/EC of the European Parliament and of the Council of 12 December 2006 
conceming misleading and comparative advertising (codifled version) (OJ L 376, 27.12.2006, p. 
21).

Directive 2008/48 on credit agreements for consumers and repealing Council Directive 87/102, 
published in Official Joumal L133/66 on 22.05. 2008. Corrigendum to Directive 2008/48 published 
in Official Joumal L207/14 on 11.09.2009.

European Commission. Opinion on Iceland's application for membership o f the European Union, Doc. 
COM(2010) 62 from 24.2.2010.

European Commission, Proposaí for an EC directive on consumer rights. Doc. COM (2008) 614 from
8,10.2008.

Recommendation of the Commission 2001/193/EC of 1 March 2001 on pre-contractual information to 
be given to consumers by lenders offering home loans (OJ L 69,10.3.2001, p. 25).
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Consumer law cannot be pre-empted or substituted by contract law as if there was full 
equality of the parties. When regulating contracts drafted by financial institutions 
where consumers are parties, consumer law cannot be set aside and pre-empted 
(substituted) by contract law or, even worst, by business law.

While business law is designed for professional actors who may limit their 
responsibility through legal persons or societies (business to business), contract law is 
generally applicable when there is full equality of the parties (private person to private 
person). When one party is a professional or a financial institution and the other party 
is a consumer, it is consumer law that applies (business to consumers). Only to the 
extent that consumer law did not provide a specific solution to the case, general 
provisions of contract law would be applicable. It is common knowledge the “lex 
specialis derogat lex generalis” in this case the lex specialis (consumer law) applies 
with precedence over the lex generalis (contract law). At any case, commercial law 
can never be applied to agreements entered by consumers with financial institutions. 
And, even in the circumstances that general contract law had to be applied to a 
relationship between a consumer and a financial institution, it would have to be 
applied in such a way that it would not affect in a negative way the economic position 
and legal interests of the consumers.

The first observation is thus of general nature but is a very serious issue. The 
legislative proposal would introduce by statue several provisions which are unfair for 
the consumers. The grounds for declaring a term to be unfair in European law is the 
imbalance which the term creates between the professional and the consumer (a term 
is considered to be unfair because of its effects). For this reason, there is indeed a 
contradiction between the goal of the legislation and its development in several 
provisions.

How is it possible that a legislation intended to protect consumers approaches this 
subject exclusively through contract law (as if  financial institutions and consumers 
were in equal and comparable situations) and introduces unfair provisions against 
consumers which are prohibited by European law?

The Conclusions of the Advocate General of the Court of Justice of the European 
Union of 16 December 1999 explains how some prínciples of consumer law are of 
mandatory nature.3

According to the Advocate General the Directive on unfair contract clauses "means 
that the Directive's provisions can be characterized as "imperative" rules o f public 
economic order which cannot but be reflected in the powers vested in the national 
court". The Advocate General also stresses that ,rit is in the public interest that terms 
harmful to consumers be unenforceable" and that "the ex officio involvement of the 
court is not only extremely effective with a view to suppression but also seems likely

3 ECJ, joint cases C-240/98 to C-244/98 Océano Grupo Editorial, S.A. and Salvat Editores, S.A. v 
Rocío Murciano Quintero et al ECR [1999].
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to genuinely dissuade fírms from including unfair terms in consumer contracts". The 
same Directive contemplates sanctions to provide effectiveness to the prohibition of 
unfair contract clauses, sanctions that aíl EU/EEA Member States must adopt.

Furthermore, as it is reflected on the case of the Court of Justice of the European 
Union Óceano4, the Court notes that the use of terms which lead to a significant 
imbalance in the contractual reiations between the parties undermines not only the 
interests of the consenting party but also the legal and economic order as a whole.5 
The Court acknowledges therefore that consumer law has a different nature than 
commercial, business or financial law and that this different nature, biased towards 
the weakest parties, is important both for the market and from a social point of view.6

Thus, by legislating on consumer affairs from the perspective of business and contract 
law, by changing in a retroactive way several provisions of the existing legal 
firamework introducing unfair clauses to the detriment of the weakest parties in the 
contracts, and by ignoring European/Icelandic consumer legislation that states clearly 
that unfair clauses are illegal, null and void; it is the opinion of the undersigned that 
the legislative proposal breaches the EEA Agreement (Annex XIX- Consumer 
Protection).

2. Legal consequences of the partial nullity of the consumer mortgage contracts 
(distínction between ex tunc and ex nunc effects).

The legislative proposal follows the doctrine established by the Supreme Court on car 
loans with similar illegal price-indexation clauses (gengisttygging). Following the 
rulings of the Supreme Court of Justice on gengistryggð car loans from June and 
September 2010, the District Court of Reykjavík in a ruling of 28 September 2010 
followed the same approach -in a case conceming house mortgages -and decided the 
nullity of the clause which links the ISK with foreign with ex tunc effects. However, 
by substituting the interest to be paid with the óverðtryggt interest decided by the 
Central Bank of Iceland, the judge worsened the position of the debtor in such a way 
regarding past payments that it cannot simply be ignored from a consumer law 
perspective. The application of the doctrine of the Supreme Court on car loans to 
house mortgages produces dramatic fínancial consequences extremely prejudicial for 
consumers who acted in good faith (due to the difference of interest due regarding 
past payments). The same judge, in another ruling from 10 November 2010 has now

4 ECJ, Joint cases C-240/98 to C-244/98, Océano Grupo Editorial, S.A. and Salvat Editores, 
S.A. v Rocío Murciano Quintero et al] [2000] ECR1-04941.

5 Advocate-General Saggio emphasised this point in his Opinion of 16 December 1999 [ECJ, 
Joint cases C-240/98 to C-244/98, Océano Grupo Editorial al.] [2000] ECR 1-04941.

6 On the importance of consumer law for social justice see in the bibliography the research 
published by Prof. Micklitzfrom the European University Institute.
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requested an advisory opinion from the EFTA Court on the compatibility of this 
doctrine with the provisions of European consumer law.

A fundamental distinction in law exists between legal effects ex tunc or ex nunc 
following the partial or total nullity of a contract. General European contract law 
establishes that illegal contracts or illegal clauses can be declared null and void with 
effects ex tunc (retroactive or from the beginning) or with effects ex nunc (prospective 
or for the future).

Ex tunc is a term derived from Latin which means "írom the outset". It can be 
contrasted with the other term ex nunc, which means "from now ontf. Thus in contract 
law, the total or partial nullity of contract can lead to it either being null and void ex 
nunc, i.e. from then on, or ex tunc, in which case it is treated as though it had never 
come into existence.

While it is true in European law that any court judgment that finds a term to be unfair 
must provide that the judgment take effect from the time of conclusion of the contract 
(ex tunc); it is also true that the court should be ex offício entitled to rule differently 
on the faimess/unfaimess of the remaining contractual clauses (such as interest of a 
mortgage) and the general balance of the contract (rights and obligations between 
parties). At any event, the unfair clause should not be substituted with an even worst 
provision thanks to the ruling of the court or to the new clause imposed by the 
strongest party. The same applies to the legislator. In the case of partial illegality of 
one clause of the contract, the judge or the legislator should not impose other unfair 
contractual clauses upon consumers because that violates the goal and spirit of the 
European consumer legislation,

In the light of the above, while the illegal contract is declared null and void from the 
start (ex tu n c\ both the legislator and the judge should look and evaluate the 
consequences of the nullity of the clause for the consumer so that unjust enrichment, 
usury or other abuses do not prejudice the consumers as it would happen if the 
strongest party took advantage of the nullity declared.

The consequences of applying the doctrine established by the Supreme Court on car 
loans to house mortgages substituting the interest agreed by the parties by the interest 
o f the Central Bank with effects ex tunc is the following, ín spite o f having paid all 
installments regularly in good faith, the consumers will soon find that the amounts 
that they in good faith are not sufficient (they have grown in a geometrical 
progression due to the high interest rates decided by the Central Bank during the 
period) and they have an outstanding astronomic debt towards the bank.

Legal effects of the ruling of the District Court of Reykjavík of 28 september 2010 
and o f the legislative proposal for the past (ex tunc)

Two charts below show the effects of the application for the past payments of the 
doctrine of the Supreme Court. These figures were not disputed by the parties (Fijálsi
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and consumers) before the judge who ruled on the 28 September 2010. Another line 
has been added to show the even more shocking numbers that the consumer will have 
to pay (four times the original amount planned) if  the legislative proposal is approved.

It has to be remembered, in the fírst place, that the gengistryggt loans offered by the 
banks were illegal from the beginning. It was the bank the party that drafted the 
contracts, not the consumers. The total figures claimed by the banks and linked to the 
foreign currencies have been therefore illegal for all the duration of the contract and
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have no legal basis at all. The claim that the legislative proposal gives a discount for 
consumers with illegal loans in ISK linked to foreign currencies is falsified.

In the second place, it is important to note that, if the consumer had had the total 
amount of the debt in savings being able to reimburse all the amount in full at the 
initial moment or at the current moment and canceling the debt; the problem would 
not even exist. The consumer borrowed capital in order to finance a house for an 
average period o f20-30 years. What is essential for the consumer is not only the total 
amount of the debt, but the monthly payments, as they are tied to his/her present 
capacity of payment and connected to his/her income, Any change in the monthly 
payments stresses the financial capacity of the consumers to a great extent.

How is then possible that a proposal for legislative act presented to the Althingi 
deteriorates the position of the consumer for the past payments done in good faith and 
rewards the bank for breaching the law? To simply defend the view that this proposal 
will help consumers is to misunderstand in a very serious way the most essential and 
fundamental principles of European law, consumer protection and fundamental rights.

Legal effects of the ruling of the District Court of Reykjavík of 28 september 2010 
and of the legislative proposal for the future (ex nunc)

As for the future (effects ex nunc) the legal effects of the ruling of the 28 September 
2010 and the legislative proposal are extremely uncertain. Any illegal loan in ISK 
linked to the foreign cutrencies is converted automatically into an Icelandic mortgage 
with imprecise interest rates linked to the inflation and gives the bank the power to 
revise the conditions, terms and interest after 5 years (unless consumers can convince 
the fínancial institutions of a better contract and/or better terms).

As the situation is currently in Iceland, the undersigned has serious doubts conceming 
the legality of an imprecise interest rate which is impossible to predict in advance and 
which is calculated in such a way that might be strongly prejudicial for consumers 
economic interests in the future.

The decision imposed by judicial ruling or by legislative proposal to reimburse the 
debt according to the general interest rates fixed by the Central Bank of Iceland (bank 
interest of approximate X% (X) plus inflation/consumer price index of the future (Y) 
is expressed in an indeterminate equation (X + Y = ? ) . The interest rate is in fact an 
interest impossible to calculate or predict in advance.

This provokes the following consequences that are very dubious in European 
consumer law:

- it is impossible to determine the future interest of the mortgage as, at least one 
component of the equation (inflation), is always unpredictable.

- Not even the Central Bank of Iceland has been able to predict the inflation 
with accuracy during the past decade.
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- The history of the ícelandic króna shows that it has suffered historical record 
devaluations in the last century in the Westem countríes.

- The monetary and financial authorities have also proved incapable to control 
the inflation of the country in accordance to the predictions of the Central 
Bank and monetary policy announced.

The lack of certainty and predictability of the final interest rate on the most important 
fínancial obligations assumed by consumers during their entire life is very dubious in 
the light of the general principles of European consumer law on credit. It is a general 
principle of European consumer law that consumers must not assume the risks and 
consequences of calculating future indexes such as inflation (which falls on 
specialized financial and State institutions). Price-indexation clauses are prohibited 
unless the method of calculation is clearly known in advance. Consumers should 
know very clearly what are the fmancia! obligations they assume beforehand. For this 
reason, it could be also argued that the legal effects deployed by the ruling of 28 
September 2010 and the legislative proposal for the future might constitute a breach 
of Iceland of its European obligations under the EEA Agreement regarding European 
consumer law.

Nonewithstanding the evolution of a future European consumer credit law, general 
principles of European (consumer) law that have to be fully respected are the 
following:

- unfair contractual clauses are illegal, null and void in European law

- unfair commercial practices offering unfair contractual clauses are illegal

- there is a general duty for financial institutions to trade fairly, also applicable 
for home mortgages.

- good faith is essential and mandatory for the strongest party of the 
transaction: the businesses.

- in the cases of home mortgages consumers must know in advance their 
financial obligations and should have all the information necessary to 
determine their best economic interest

- price indexation clauses are in principle prohibited.

- price indexation clauses are only allowed if  two conditions are met: 1) they 
must be legal and 2) the method of calculation must be previously determined 
in advance.

- national legislators must apply and enforce European consumer law which is 
of mandatory nature and non-disposable.
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- national judges must interpret national law as far as possible in the light of 
European (consumer) law.

To conclude this section, it can be said that while the nullity of the illegal clause of 
the contract (gengistrygging) must take effects for the past (ex tunc); the same ex tunc 
effects should not apply to the interest to be paid by the consumers to the financial 
institutions as this condemns consumers to pay astronomic figures to the banks for 
past obligations (for payments never overdue) in spite of their good faith. It is a 
principle of consumer law that any change of contract must not be prejudicial to the 
weakest party. Interests due for this period could be even qualified as “usury” as they 
show no relation whatsoever with the initial plan, the terms of the contract agreed and 
the financial capacity of consumers. We will come back later to the concept of 
“usury”.

Regarding other effects of the partial nullity of the gengistrygging clause, two 
solutions seem feasible in the perspective of European consumer law,

Interest for the past: no ex tunc effects. The original interest agreed by the parties is 
left in force, payments done in good faith by consumers are respected,

For the future: ex nunc effects. The original interest agreed by the parties is respected, 
or, altematively, another reasonable interest is recommended which the consumers 
must know in advance or can calculate on the basis of precise and accurate 
information. The unpredictability and imprecision of the “verðtrygging” in Iceland 
might be contrary to European consumer law.

3. Retroactive Kegisiation. Clash with the principles of legality and legal certainty 
and the right of property protected by the European Convention of Human 
jRights.

In the third place, it has to be noted that “Contrary to the principle of legality and legal 
certainty which are essential in a State where the rule of law prevails- this legislative 
proposal will take effect retroactively deteriorating the rights of consumers in 
contracts signed in the past with these negative consequences:

It will allow “gengistiygging” for business ignoring the fundamental 
prohibition of the former Act 38/2001 and making it look perfectly legal and 
normal, thus exempting the previous illegality of the gengistrygging and 
creating confusion and legal uncertainty in the general public. Why is this 
necessary if real foreign currency loans (erlend lán) are allowed?

It will declare a necessary interconnected illegality between the illegal 
gengistryggt clause and the legal interest originally agreed contrary to the 
general principles of contract law which were in force at the time of signing 
and which recognized the autonomy for the parties in this regard. All in 
detriment of the consumers.
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It will make the consumer partially responsible for the illegal drafting of the 
contracts by making him/her as the weakest party share the fínancial 
consequences of the illegality in spite of his/her acting in good faith and lack of 
specialized knowledge of financial services and credit mortgage contract law.

It will impose upon consumers in favor of the financial institutions a new 
interest never contemplated in the original contract with legal effects ex tunc 
(interest decided of the Central Bank of Iceland)

It will create a totally new contractual obligation for consumers to pay interest 
on interest (compound interest) due to the difference between the original 
interest agreed and the one set by the Central Bank. This compound interest or 
this charging of unreasonable or relatively high rates of interest -  is technically 
known as “anatocism” -  and, when applied to house mortgages, could be even 
qualified as usury (unjust enrichment) which is prohibited ie. by Spanish law 
and by European consumer law.

Anatocism, a term used in civil law, is a known form of usury which consists in 
taking interest on interest, or receiving compound interest (usury comes from 
Medieval Latin usuria, "interest", or ftom Latin usura, "interest"). Usury 
originally meant the charging of interest on loans, this included charging a fee 
for the use of money which Ís prohibited in some societies. In places where 
interest became acceptable, usury is an interest above the rate allowed by law 
or, under an equity perspectíve, the charging of unreasonable or relatively high 
rates of interest which provoke unjust enrichment of the creditor. Both 
anatocism and usury are forbidden in the Spanish Civil Code where courts have 
considered contracts for compounding interest Íllegal and within the statute of 
usury. European consumer law equally opposes unjust enrichment on the basis 
of claims of interest of interest (anatocism and usury).

It will automatically convert a gengistryggt loan into verðtryggt loan unless the 
consumer can convince the financial institution of the merits of any other 
solution in his favor (such as keeping it as a foreign loan permitted by law). 
This is an oxymoron or impossible contradiction per se. How are consumers 
supposed to convince the bank to keep the original contract or to sign a new 
contract in their best interests when such a change of circumstances (financial 
crisis) has occurred? For two years the whole situation has not been resolved 
by the legislator and all kind of uncertainties have to adjudicated now by 
judges. The decision of 10 November 2010 issued by Héraðsdómur 
Reykjavíkur requesting a advisory opinion from the EFTA Court shows the 
difficulties of this task. At any case, the final choice of what contract is in its 
best interest should be for the consumer, not for the financial institution.

It will leave total freedom for the financial institution to decide the terms of the 
contracts and conditions of payment after 5 years with the legal uncertainty this 
provokes for consumer in an environment where it has been predicted that 
credit is going to be very expensive (because of the approval of new 
intemational Basil III rules for banks which increases their active liquidity 
obligations).

10



Furthermore, retroactive legislation deteriorating previous existing consumer 
rights without due compensation goes against the principle of legality and 
might give way to State liability. The principle of legality means that claims 
have to be adjudicated and assessed in relation with the legal framework in 
force at the time of signing the contract.

Last but not least, the legislative proposal interferes with some important cases 
now pending before the Supreme Court and with a request from an advisory 
opinion of the EFTA Court on this issue. For the sake of legal certainty we 
should eradicate fírst all uncertainties regarding this problematic rather that 
introducing newly created unfair clauses by legislation. Judicial decisions from 
the Supreme Court have general effects erga omnes.

For all these reasons, these retroactive provisions of the legislative proposal 
deteriorate and affect in a negative way the position of consumers who contracted in 
good faith mortgage loans in ISK linked to foreign currencies. The legislative 
proposal seems to ignore mandatory provisions of European consumer law -  both for 
the past and for the future - provisions that cannot be ignored by ruling or legislating 
exclusively on the basis of contract law. In fact, the legislative proposal expropriates 
previous economic and legal rights that consumers had. This is contrary to European 
consumer law fully applicable in Iceland and to the due protection of 
property/economic rights recognized by the European Convention of Human Rights 
that consumers do also enjoy.

Iceland’s membership in the EEA and the incorporation of the European Convention 
on Human Rights into Icelandic law (Lög um mannréttindasáttmála Evrópu 1994 nr. 
62, Article 1 Protocol 1 -protection of property) entails that the question o f the 
legality of retroactive legislation nowadays must be seen from a European 
perspective. For reasons of legal certainty and legal security, European law protects 
against retroactive legislation if  it is detrimental to an individual legal subject or if  it 
breaches fundamental rights such as the right to property. This principle is general in 
European law, it is not limited to criminal or tax law, and it is especially important in 
consumer law. The normal consequence of a breach of the principle of legal certainty 
and illicit expropriation of property rights is a due compensation for those who have 
suffered loss.

It has to be reminded that retroactive legislation affecting fundamental individual 
rights (right of property) is prohibited in European law unless due compensation is 
provided for the loss.7 For reasons of legal certainty and legal security, European law 
protects against retroactive legislation. According to Bemitz, a professor of the 
University o f Stockholm of intemational reputation, European íaw establishes a strict 
view regarding the permissibility of retroactive lawmaking and assumes that this

7 “Retroactive Legislation in a European Perspective -  On the Importance of General Principles of 
Law” Article by Ulf Bemitz, Stockliolm Institute for Scandianvian Law 1957-2009, pp. 44-58.
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cannot be permitted if  it is detrimental to an individual legal subject. In this view, this 
principle is general and lacks the primary limitation to criminal and tax law that 
characterizes, among others, Swedish law.

Bertnitz has noted that in practice, this has been already indicated in the Wachaufé 
case from the ECJ. In that case it examined the question whether it was allowed, 
according to Community/Union legal certainty principles, to deprive, without 
compensatíon, a leasee of his earlier right to payment for reíraining from milk 
production. The Court of Justice of the European Union pronounced:

“...Community rules which, upon expiry of the lease, had the effect of 
depriving the leasee, without compensation, of the fruits of his labour and of 
his investments in the tenanted holding would be incompatible with the 
requirements of the protection of fundamental rights in the Community legal 
order. Since those requirements are also binding on the Member States when 
they implement Community rules, the Member States must, as far as possible, 
apply those rules in accordance with requirements.”9

Thus, Bemitz points that the general principle that substantive legal rules and 
measures which detrimentally affect the legal position of individuals and business 
enterprises may not have a retroactive effect is a general principle of European law. 
For this reason, Bemitz argues that a lawmaker should observe greater care in 
deciding which general exceptions to the principle can be accepted at the national 
level in extreme circumstances. At any case, any restriction of fundamental rights 
must past a test of proportionality under European law. All measures affecting 
fundamental rights must be justified by the general interest, be legitimate and 
constitute the only appropriate means to achieve the goal pursued.10

The same would be applicable by anaiogy to the EEA legal order as the EEA 
Agreement is also based on similar principles of European law (principle of 
homogeneity and respect for fundamental rights) and similar substantive provisions 
exist regarding consumer law. To deteriorate the economic rights of the consumers by 
a retroactive statute could amount to an expropriation of their property rights with no 
justification under European law.

8 Case 5/88, Hubert Wachauf v. the German Federal Republic, (1989) ECR 2609. One can also 
mention the cases 205-215/82, Deutsche Milchkontor GmbH v. the German Federal Republic, (1983) 
ECR2633.

9 The subject was further developed by Advocate General Francis Jacobs’ statement in the case (p. 22). 
He drew the conclusion: ”Member States raust be subject to the same constraints, in any event in the 
relation to the principle of respect for fundamental rights, as the Community legislator.”

10 Craig and De Búrca, EU Law. Text, Cases and materials. Oxford University Press, 2007.
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4. Obligations for Icelandic authorities uiider the EEA Agreement to apply and 
enforce European consumer law and protect fundamentai rights.

The protection of consumers must also be guaranteed in the EEA legal order.ll 
Iceland is obliged to apply and enforce the general principles of European consumer 
law as well as fundamental rights. This obligation extends to all branches of the State 
(legislative, executive and judicial powers).

Both Parliament and Govemment must comply with the provisions of the EEA 
Agreement and the European Convention of Human Rights.

More specifícally, under EEA law, national judges are obliged to interpret national 
law as far as possible in the light of European law.

No matter what the legal approach is taken to solve consumer disputes - legislative or 
judicial approach; the principles of European consumer law ~ both for the past and for 
the future- are of mandatory nature and cannot be ignored by converting them into 
general contract law issues where equality of the parties is the norm.

It is the opinion of the undersigned that a legislative act and/or judicial decision 
ignoring the European mandatory provisions of consumer law and deteriorating the 
protection of consumers in a retroactive manner with regards to contracts signed 
under previous legislation could also result in a breach of Icelandic obligations under 
the EEA Agreement triggering State liability under common principles of the EU and 
EEA legal orders.12

5. Judicial review of legislatlon contrary to the Constitution and the European 
Convention of liunian Rights

Together with the State liability for breach of European law that might be requested 
under the EEA Agreement for breach of European consumer law and fundamental 
rights in the case of retroactive legislation; it is also veiy important that the legislator 
does not trespass the limits of their legislative powers because this might end in a 
constitutional review of the Iegislation in the light of Icelandic constitution.

11 In the ruling from the EFTA Court, Case E-4/09 írom 27.1.2010, the Court declares:

“According to Recital 8 of the preamble to the Directive [93/13/EC], one of the key objectives of the 
Directive is to enhance protection for consumers concluding insurance contracts via insurance 
intermediaries. This means, inter alia, that it must be possible for consumers to make an informed 
decision prior to the conclusion of an initial insurance contract or upon its amendment or renewal, and 
thereby to protect their interests in case of a conflict with the intemiediary.”

12 For the EU pillar and judicial infringements see the most recent jurisprudence of the Court of Justice 
of the European Union in the cases Köbler, Traghetti del Mediterraneo and, more recently,
Commission v. Spain.
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As Hjörtur Torfason has written and summarized:13

“Over the years since then, the [Supreme] Court has írequently been required to 
consider the constitutionality of Íaws of the Althingi, to an increasing degree and 
over an increasingly wide field, covering both civii and political rights and 
social and economic rights. And in several cases, involving matters such as the 
freedom of expression and assembly, the protection of private property and the 
legitimacy of taxation, the right to work and freedom of enterprise, the 
retroactive and other effects of economic measures and the right to pension and 
social sustenance, the Court has decided that the statutory provisions in issue 
were to be overruled. To make a brief comparison, the issues at stake were not 
necessarily as dramatic as the iegitimacy of the death penalty (which was 
abolished by law within the 19th century), but many of them were concemed 
with matters of high general importance in the society and regulatory measures 
of serious economic consequence.”

Conclusions

1. European consumer law protects the economic and legal interests of the consumers 
and declares that unfair clauses prejudicial for consumers and not individually 
negotiated are illegal, null and void, This mandate is of obligatory application for 
consumer disputes and fully applicability in Iceland. Exemptions regarding house 
mortgage credit must be explicit and interpreted strictly in order not to frustrate the 
protective ambit of European consumer law.

2. Consumer contracts cannot be changed to the detriment of the consumers with the 
introduction of unfair clauses. Hie legal consequences of the partial nullity of the 
consumer mortgage contracts should be differentiated (ex tunc and ex nunc effects). 
While the ex tunc nuility of the illegal clause is the norm, the application of the 
interest of the Centrai Bank ex tunc raises deep questions of legality Ín the European 
legal order as it has dramatic consequences for the payments done in the past by 
consumers in good faith and results in overdue interest and claims on interest of the 
interest

3. The retroactive character of several provisions of the proposed legislation regarding 
contracts signed under a previous legal order is in tension with the principles of 
legality and legal certainty and the right of property protected by the European 
Convention of Human Rights.

13 Hjörtur Torfason Former Justice of the Supreme Court Venice Commission Member (Iceland). 
Article “Influential Constitutional Justice: Some Icelandic Perspectives”, World Conference on 
Constitutional Justice, Cape Town 23-24 January 2009,
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4. All ícelandic authorities under the EEA Agreement are obliged to apply and 
enforce European consumer law and protect fundamental rights. European rules on 
consumer protection are mandatory and cannot be waived. The standard of consumer 
protection given by European legislation is a minimum than can only be ameliorated 
by EU/EEA Member States legislators. While the consequences of the nullity of 
illegal price-indexation clauses belong to the sphere of national law and fall mainly on 
national courts, these must interpret domestic legislation as far as possible in the light 
of European consumer law.

5. A judicial review of legislation contrary to the Icelandic Constitution and the 
European Convention o f Human Rights should not be excluded in regards of several 
provisions of the legislative proposal.

6. In short, several provisions of the legislative proposal deteriorate “de iure” the legal 
protection and the economic interests of the consumers in a retroactive manner and 
unduly affect existing mortgage contracts entered into with good faith by consumers. 
By acting so, the legislative power would be expropriating ude facto” consumers 
property rights recognized by previous íegislation without due compensation. If 
adopted, it is the opinion of the undersigned that this legislation would breach the 
most fundamental principles of European (consumer) law under the EEA Agreement. 
Strong claims of State liability for breach of EEA law as well as for breach of 
fundamental rights (property rights of consumers) protected under the European 
Convention of Human Rights would inevitably follow.

Annexes

- EU/EEA consumer law incorporated into Iceland _  Annex XIX o f the EEA 
Agreement on consumer protection.

- An article drafted by the undersigned on the mandatory general principles of 
European law conceming the protection of consumers with mortgages linked to 
foreign currencies in Iceland.

This article contains the main principles of European consumer credit law applicable 
to this problematic. It has been independently reviewed in Iceland by two experts and 
it has been approved for legal publication by two specialists in the field to guarantee 
that the content would be neutral and not biased. It was presented in a Conference

j.'L.

organized by the University of Iceland called Þjóðarspegillinn on the 29 October 
2010 and it has been published by the University of Iceland - Law Faculty.
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ANNEXXIX  

CONSUMER PROTECTION

Llst provided for in Artícle 72

INTRODUCTION

When the acts referred to in this Annex contain notions or refer to procedures which are specific to the 
Community legal order, snch as:

preambles,
the addressees of the Community acts, 
references to territories or languages of the EC,
references to rights and obJigations of EC Member States, their public entities, undertakings or 
individuals in relation to each otlier, and
references to information and notification procedures,

Protocol I on horizontal adaptations shall appíy, unless otherwise provided for in this Annex.

SECTORAL ADAPTATIONS

For the purposes of this Annex and notwithstanding the provisions of Protocol 1, the term "Member State(s)" 
contained in the acts referred to shall be understood to ínclude, in addítion to Íts meaníng in the relevant EC acts, 
Iceland, Liechtenstein, Norway, []{*}[ ]{2K

ACTS REFERRED TO 

i.{3}

la.{4} 398 L 00D6: Directive 98/6/EC of the European Parlíament and of the Council of 16 February 1998 on
consumer protection in the indication of the prices of products offered to consumers (OJ L 80,
18.3.1998, p. 27).

2.{5} 32006 L 0114: Directive 2006/114/EC of the European Parlíament and of the Council of 12 December
2006 conceming misleading and comparative advertising (codífíed version) (OJ L 376, 27.12.2006, p. 
21).

Words "and Switeertand” deleted by the Adjusting Protocoi.

f )  Words “Austria, Finland” and “Sweden” dclcted by Decision No 43/2005 (OJ No L 198, 28.7.200S, p.45 and EEA Supplement No 
38,28.7.2005, p. 26), e.i.f. 12.3.2005.

{3} Text of poiní 1 deleted by Decision No 113/98 (OJ No L 277,28.10.1999, p. 50 and EEA Supplement No 46,28.10.1999, p. 164), e.l.f.
28.11.1998.

Polnt inserted by Decislon No 113/98 <OJ No L 277, 28.10.1999, p. 50 and EEA Supplcraent No 46, 28.10.1999, p. 164), e.i.f.
28.11.1998.

{5} Point 2 (Councli Directjve 84/450/EEC) replaccd by Deeision No 34/2010 (OJ No L 143,10.6.2010, p. 29 and EEA Supplcment No 
30,10.6.2010, p. 37), e.i.f. 13.3.2010.
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3. 385 L 0577: Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of
contracts negotiated away from business premises (OJ No L 372,31.12.1985, p. 31).

3a.{fi} 397 L 0007: Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the
protection of consumers in respect of distance contracts (OJ No L 144,4.6.1997, p. 19), as amended by:

-{’} 32002 L 0065: Directive 2002/65/EC of the European Parliament and of the Council of 23
September 2002 (OJ L 271,9.10.2002, p. 16),

-{*} 32005 L 0029: Directive 2005/29/EC of the European Parliament and of the Council of 11
May 2005 (OJ L 149, U.6.2005,p. 22),

-{9} 32007 L 0064: Dírective 2007/64/EC of the European Parlíament and öf the Council of 13
November 2007 (OJ L 319,5.12.2007, p. 1).

4-{10} í 1

5. 387 L 0357: Council Directive 87/357/EEC of 25 June 1987 on the approximation of the laws of the
Member States conceming products which, appearing to be other than they are, endanger the health or 
safety of consumers (OJ No L 192, 11.7.1987, p.49).

The provisions of the Directive shalí, for the purposes of the present Agreement, be read with the 
following adaptation:
in Article 4(2), the reference to Decision 84/133/EEC shall be read as a reference to Decision 
89/45/EEC.

6-{n} l 1

7. 390 L 0314: Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and
package tours (OJ No L 158, 23.6.1990, p. 59).

7a.{12} 393 L 0013: Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts
(OJ No L 95,21.4.1993, p,29).

7b.{13} 32008 L 0122: Directive 2008/122/EC of the European Parliament and of the Council of 14 January
2009 on the protection of consumers in respect of certain aspects of timeshare, long-term holiday 
product, resale and exchange contracts (OJ L 33,3.2.2009, p. 10).

7c.{14} 397 L 0005: Directive 97/5/EC of the European Parliament and of the Council*^ of 27 January 1997 on
cross-border credit transfers (OJNo L43, 14.2.1997, p. 25).

{*} Point ins«rted by Decision No 15/98 (OJ No L 272,8.10.1998, p. 22 and EEA Supplement No 42,8.10.1998, p. 99), e.i.f. 1.7.2000.

{7} Indent and words as amended by:” above, added by Decision No 47/2003 (OJ No L 193,31.7.2603, p. 18 and EEA Supplement No
39,31.7.2003, p. 12), e.i.f. 1.5.2004.

{*} Indent added by Decision No 93/2006 (OJ No L 289,19.10.2006, p. 34 and EEA Supplement No 52,19.10.2006, p. 27), e.í.f, pending.

{9} Indent added by Decision No 114/2008 (OJ No L [to be published]), e.l.f. pending.

í10} This poiat, including the indents, introduced by Decision No 122/98 (OJ No L 297,18.11.1999, p. 56 and EEA Suppiement No 50,
18.11.1999, p. 97), e.i.f. 19.12.1998, replaces forraer point 4, subsequently the text of Point 4 deleted by Decision No 16/2009 (OJ No 
L 73,19.3.2009, p. 53 and EEA Supplement No 16,19.3.2009, p. 24) with effect frora 12 May 2010, e.i.f, pending.

{“ } Text of point 6 deleted by Decision No 113/98 (OJ No L 277,28.10.1999, p. 50 and EEA Suppleinent No 46,28.10.1999, p. 164), e.i.f.
28.11.1998.

{n } Point inserted by Decision No 7/94.

{t3} Point inserted by Decision No 18/95 (OJ No L 8 3 ,13.4.199S, p. 49 and EEA Supplement No 13,13.4.1995, p. 34), e.i.f. 1.7,1997 and
text subsequently replaced by Decision No 86/2009 ( OJ No L 277,22.10.2009, p. 38 and EEA Suppiement No 56,22.10.2009, p. 16), 
e.i.f. pending.

{w} Point inserted by Decision No 1/98 (OJ No L 272,8.10.1998, p. 1 and EEA Supplement No 42,8.10.1998, p. 1), e.i.f. 1.2.2000, to be
deleted with effect from 1.11.2009 by Decision No 114/2008 (OJ No L [to be pubiished} and EEA Supplement No [to be publishedj), 
e.i.f. pending.
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(1) Listed here for purposcs ofinformationonly. For appiication, sec Annex IX.

7d.{15} 32009 L 0022: Directive 2009/22/EC of the European Parliament and of the Council of 23 April 2009 on
injunctions for the protection of consumers’ interests (OJ L 110, 1.5.2009» p. 30).

7e.{16} 399 L 0044: Directive 1999/44/EC of the European ParHament and of the Council of 25 May 1999 on
certaín aspects of the sale of consumer goods and associated guarantees (OJ L 171,7.7.1999, p. 12).

The provisions of the Directive shall, for the purposes of the present Agreement, be read with the 
following adaptations:

(a) in Articles 6(4) and 8(2) the word "Treaty" shall read "Agreement on the European Economic
Area";

(b) in Articíe 6(4) the words ", Icelandic and Norwegian" shall be added at the end of the
paragraph,

7f.{17} 32004 R 2006: Regulation (EC) No 2006/2004 of the European Pariiament and of the Council of 27
October 2004 on cooperation between national authorities responsible for the enforcement of consumer 
protection laws (the Regulation on consumer protection cooperation) (OJ L 364, 9.12.2004, p. 1), as 
amended by:

-{!8} 32005 L 0029: Directíve 2005/29/EC of the European Parliament and of the Council of 11
May 2005 (OJL 149, 11.6.2005, p. 22).

7fa.{19} 32007 D 0076: Commission Decision 2007/76/EC of 22 December 2006 implementing Regulation (EC) 
No 2006/2004 of the European Parliament and of the Council on cooperation between national 
authorities responsible for the enforcement of consumer protection laws as regards mutual assistance (OJ 
L 32,6.2.2007, p. 192), as amended by:

-{20} 32008 D 0282: Commission Decision 2008/282/EC of 17 March 2008 (OJ L 89, 1.4.2008, p.
26).

7g.{21} 32005 L 0029: Directive 2005/29/EC of the European Parlíament and of the Council of 11 May 2005 
conceming unfair business-to-consumer commercial practices in the intemal market and amending 
Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European 
Parliament and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the 
Council (‘Unfair Commercial Practices Directive’) (OJ L 149,11.6.2005, p. 22),

7h. {” } 32008 L 0048: Directive 2008/48/EC of the European Parliament and of the Council of 23 April 2008 on 
credit agreements for consumers and repeaíing Council Directive 87/102/EEC (OJ L 133, 22.5.2008, p. 
66).

ACTS OF WHICH THE CONTRACTING PARTIES SHALL TAKE NOTE

The Contracting Parties take note of the content of the following acts:

{,5} Point (Dircctive 98/27/EC) inserted by Decisíon No 121/1999 (OJ NO L 325, 21.12.2000, p. 38 and EEA Supplement No 60,
21.12.2000, p. 443), e.i.f. 1.7.2000 and subsequently replaced by Decision No 35/2010 (OJ No L 143, 10.6.2010, p. 30 and EEA 
Supplement No 30,10.6.2610, p. 38), c.i.f. pcnding

{,É} Point inserted by Decision No 12/2000 (OJ No L 52,22.2.2001, p. 37 and EEA Supplement No 9,22.2.2001, p. 4), e.i.f 1.9.2000.

{n } Point insertcd by Decision No 92/2006 (OJNo L 289, 19.10.2006, p. 33 and EEA Supplement No 52,19.10.2006, p. 26), e.i.f 1.6.2007.

{,s} Indent and words “as amended by:” abovc, added by Decision No 93/2006 (OJ No L 289,19.10.2006, p. 34 and EEA Supplement No 
52,19.10.2006, p. 27), e.i.f pendíng.

{1?} Point inserted by Dccisíon No 88/2008 (OJ No L 280,23.10.2008, p. 25 and EEA Supplement No 64,23.10.2008, p. 18), c.i.f 5.7.2007. 
{2f>} Indent and words “as amendcd by:M abovc, added by Decision No 88/2008 (OJ No L 280,23.10.2008, p. 25 and EEA Supplement No 

64, 23.10.2008, p. 18), e.i.f 5.7.2008.
{2I} Point Inserted by Dccision No 93/2006 (OJ No L 289,19.10.2006, p. 34 and EEA Supplement No 52,19.10.2006, p. 27), e.i.f pending.

{22} Point inserted by Dccision No 16/2009 (OJ No L 73,19.3.2009, p. 53 and EEA Supplement No 16,19.3.2009, p. 24), e.i.f. pending.
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8. 388 X 0590: Commission Recommendation 88/590/EEC of 17 November 1988 conceming payment 
systems and in particular the relationship between cardholder and card issuer (OJ No L 317,24.11.1988, 
p. 55).

9. 388 Y 0611(01): Council Resolution 88/C 153/01 of 7 June 1988 on consumer protection in the 
indication of the prices of foodstuífs and non-food products (OJ No C 153, 11.6.1988, p. 1).

10.{23} 392 X 0295: Commission Recommendation 92/295/EEC of 7 April 1992 on codes of practíce for the 
protection of consumers in respect of contracts negotiated at a distance (distance selling) (OJ No L 156, 
10.6.1992, p. 21).

11.{M} 393 Y 0420(01): Council Resolution 93/C 110/01 of 5 April 1993 on fiiture action on the labelling of 
products in the interest of the consumer (OJ No C 110,20.4.1993, p. 1).

12.{2S} 379 Y 0630(01): Council Resolution of 19 June 1979 on the indication of the prices of foodstuffs and 
non-food household products prepacked in pre-established quantities (OJ No C 163, 30.6.1979, p. 1).

13.{26} 486 Y 0723(07): Counci! Resolution and the Ministers for Educatíon meeting withijn the Council of
9 July 1986 on consumer education in primary and secondary schools (OJ No C 184,23.7.1986, p. 21).

14.{Z7} 387 Y 0107(01): Council Resolution of 15 December 1986 on the integration of consumer policy in the 
other common policies (OJ No C 3,7.1.1987, p. 1).

15.{M} 387 Y 0704(03): Council Resolution of 25 June 1987 on consumer safety (OJ No C 176,4.7.1987, p. 3).

16.{29} 387 Y 0704(02): Council Resoíution of 25 June 1987 on consumer redress (OJNoC 176, 4.7.1987, 
p.2).

17.{30} 388 X 0041: Commission Recommendation 88/41/EEC of 10 December 1987 on the involvement and 
improvement of consumer participation in standardization (OJ No L 23,28.1.1988, p. 26).

18.{31} 398 X 0257: Commission Recommendation 98/257/EC of 30 March 1998 on the principles applicable to 
the bodies responsible for out-of-court settlement of consumer disputes (OJ L 115,17.4.1998, p. 31).

19.{32} 32001 H 0310: Commission Recommendation 2001/310/EC of 4 April 2001 on the principles for out- 
of-court bodies involved in the consensual resolution of consumer disputes (OJ L 109,19.4.2001, p. 56).

20. {33} 32001 H 0193: Commission Recommendation 2001/193/EC of 1 March 2001 on pre-contractual
information to be given to consumers by lenders offering home loans (OJ L 69, 10.3.2001, p. 25).

Point inscrted hv Decisio» No 7/94. 

Point im erted bv Ðecision No 7/94. 

Pohit insei'tcd hy Dccision No 7/94. 

Point inscrtcd Ijv PecisiOT) No 7/94. 

P oint inserted l>v Decision No 7/94. 

Point insertcd hv Pecision No 7/94.

Point insertcd hv Decisioit No 7/94.

Point inserted by Decision No 13/2000 (OJ No L 103,12.4.2001, p. 26 and EEA Suppicment No 20,12.4.2001, p. 146), e.i.f. 29.1.2000. 

Point inserted by Decision No 160/2001 (OJ No L 65,7J.2002, p. 40 and EEA Supplement No 13,7.3.2002, p.23), e.i.f, 19.01.2002. 

Point inserted by Decision No 84/2003 (OJ No L 257,9.10.2003, p. 41 and EEA Supplement No 51,9.10.2003, p. 24), e.i.f. 21.6.2003.
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Overview of European consumer credit law:

Protection of consumers with foreign currency 
mortgages in the aftermath of the Icelandic crisis

M. Elvira Méndez- Pinedo '

1. Introduction

The impact of the recent financial crisis in Iceiand has brought into light the need for a better protection 
of consumers economic and legal interests in the field of financial services, house mortgages and unfair 
contractual terms. Piice indexation clauses are specially regulated in European kw'which establishes strict 
conditions for their legality. Most usual clauses offered to consumers by the banks and financial 
institutions operating in the the Icelandic financial services mai'ket were clauses linking the principal 
amount to the price inflation index (zerdíryg  ̂lán) or linking the payments of both principal and montly 
installments to foreign currencies {^y^stryggð larfy.1 Both fall under the Icelandic law on interest and price 
indexation (Lögmi zexd cg w. 38/200í). THs article wiil focus mainiy on IceJandic house
mortgages denominated in krónas but linked to foreign currencies -price indexed- contracted by 
consumers in the period 2004-2008.

Icelandic law allowed mortgages denominated in foreign currencies but prohibited mortgages in 
Icelandic krónas (ISK) linked to the fluctuation of foreign currencies.2 After the financial crisis in Oaober 
2008 and the coiiapse of the ISK króna, consumers with this kind of contracts have seen their debt 
doubled. Many consumers have taken cases before the courts presenting their deep concems about the 
total/partial nullity of the mortgage contracts signed in light of the Act nr. 38/2001. The national judges 
have been asked to reviewthe legalityof some contracts and to decide for the consequences of illegality if 
necessary. Presently there are many cases waiting to be adjudicated at local level (distria courts). The 
Supreme Court ruled on the 16th June 2010 that car loans contracted in ISK and linked to foreign 
currencies were illegal as there was never exchange of foreign currency between lender and boirower 
(cases no. 92/2010 and 153/2010). In another ruling of 16th September 2010 in the case nr. 471/2010 the 
Supreme Court decided that the Central Bank’s non-indexed interest rates were to replace foreign 
currency indexation and the interest rates that were originally agreed upon in the case of car loans. The 
Supreme Court confirmed the ruling of a iower court and provided a solution more beneficial for the 
consumer at that case. At the time of writing a essential question still remains pending: the scope and

* The author is Professor of European Law at the University of Iceland. The author would like to disclose a personal interest on 
the subject of foreign cmrency moitgages as she contracted a "gengistryggt lán” (loan in ISK Jinked to foreign currencies) -with 
one financial institution in Iceland. At the time of writing, a case was adjudicated by the District Gourt of Reykjavík on
28.9.2010 whích ruled under Act no. 38/2001 that the principal amount was due in ISK with the general interest of the Central 
Bank (effects ex tunc). An appeal is pending before the Supreme Court

1 Mortgages can be denominated in a foreign currency (foreígn currency loans or erkndlán) or denominated in a national currency
but indexed to a foreign cuirency (spqptrygþ)- In this study we refer mostly to the gw&trygþ lán. Mortgages can also be 
contracted with foreign institutions as opposed to domestic institutions aithough this -was never the case in Iceíand.

2 All banks and financial institutions offered nevertheless these Ioans to the consumers and the banks specially advertised them by
focusing on their lower interest rates. Risks associated to the devaluation of the national currency were minimised if not set 
aside or simply ignored by lenders and borrowers. In geneial, consumers -were not duly informed of risk as pre-contractual 
infoixnation on this point was not given. No code of conduct regarding responsible borrowing and lending existed either. 
Gonsumers of course did not know that Icelandic law prohibited other price-indexing clauses different than isrðfr)■ggng, The 
main reasons why consumers tumed to these loans were the lower interest rates and to avoid the automatic price indexation 
clauses that Icekndic loans carry.



terms of this jurisprudence on car loans for house loans. Put it another way, the legal effects of the 
Supreme Courts s ruling on car loans for similar foreign currency indexed house loans and the 
consequences of the partial nuliity of the contracts regarding the payment of piincipal and interest rates.

The main research questions that this paper wiii tackie are the foliowing ones: Do consumers in 
Iceland who signed this kind of house credit mortgages enjoy protection in European iaw? What are the 
obiigations conceming the appiicaúon and inteipretation of (European) consumer law for the Icelandic 
judges?

Qvii law, reai property Íaw and procedurai iaw in general belong to the reaim of EU Member State 
laws, but -  even without pleading for an Europeanization of this field- it is useful to iook at at some 
contract problems in the context of European consumer iaw -  both in the interest of national iaw and 
European private Iaw. For this reason, the final aim of this contribution is to describe the status quo of 
the European consumer credit Iaw conceming the protection of consumers in the field of house 
mortgages and assess the Iegality of piice indexation clauses such as foreign currency indexes as well as its 
relevance for the protection of Icelandic consumers with home mortgages linked to foreign currencies. 
Further research wiIÍ have to be done regarding other kind of price indexation clauses currently used for 
home loans (zerðtryggp̂  in Iceiand under the light of European consumer law. This topic is left outside the 
scope of this research.3

This study Ís divided into two parts where we explore 1) the European Union consumer law aoquk and 
strategy as weli as the current poiicy on mortgage credit law and 2) the reievance of European consumer 
credit law in the EEA iegal order and in Iceland. While studying concepts such as unfair contractual 
clauses and practices and other general principles of consumer law appEcable in general, we will discover 
how the EU is in search for a modem, clear and un-fragmented policy/European Consumer Code 
protecting consumer's economic and legal interests in these circumstances. Last but not least, reference is 
done to the relevance of this EU acquis to the EEA legal order and the protection of consumeis in the 
Icelandic cases pending before the courts. For constraints of space, this study does not cover European 
contractual law although readers are advised to refer to the Principles of European Contract Law upon 
which a Common Frame of Reference for future harmonisation has been drafted (wfoich might be the 
basis for a future European QvÍl Gode) as general contract lawis also appiicable to consumerproblems in 
the absence of specific legislation adopted.4

Methodoiogy chosen for this task is standard in the field of European law. Legal method reiies in a 
combination of study of principles provided by legislation (as in civii law) and case-law (as Ín common law) 
and is comparative in approach with a European perspective. The scope is determined mostly by 
European iegislation and case-law from the Court of Justice of the European Union (EQ). Both “hard 
Íaw?> (proper EU legislative measures) and “soft law* (recommendations and/or policy initiatives) (such as 
the EU Consumer Compendium or EU Recommendations) are taken Ínto account. The approach will 
show howthe compiex probiem of consumer proteaion in the field of house mortgage credits requires a

3 The standard price indexation clause used Ín Iceland for home mortgages allowed by Act Nr. 38/2001 might fall for
the time being outside the direct scope of Consumer Qredit Ðirective 2008/48/ECincorporated to the EEAlegal but is highíy 
questionabíe in the Íight of generai princíples of European consumer law. Reasons for questíoning this practice under EU law. 
1) for consumer credit other than home mortgages, consumers must know in advance the annual percentage rate of charge (the 
total cost of the credit to the consumer, expressed as an annual percentage of the total amount of credk); 2) price indexation 
clauses must be individually negotiated and not prejudicial to consumers in order to be kwful and 3) financial risks associated 
to such price indexation ckuses cannot be propersly assessed by an average consumer in advance (economic histoiy of real 
infktion in Iceland proves itreievance of Central Bank's predictions and failure of infktion-control polic^.

4 On the status and development of European contract kw (Principíes of European Contract Law, Draft of a Gommon Frame of
Reference and Project of a European Qvil Code) see for further reference: Beale, H , "European Contract Law: the Common 
Frame of Reference and Beyond<c, in Twigg-Flessner (ed.), The Carrbriág Cbrparúmto European Union Pnmte Law, Gambridge 
Uníversity Press, 2010, pp. 116-130; Grundmann, S. And Mazeaud, D. (eds), Generd Oauses and Stanckrds inEuropean Contraa 
Lam Private kw  in Context Series. Comparative kw, EC kw and Contract Law Godification, Kluwer Law Intemational, 2006; 
Lando, O and Beaie, H. (eds), ThePrimples cfE impean Contrad Lam Parts I  andll, The Hague 2000; Lando, O., Ciive, E., Príim, 
A  and Zimmermann, R. (eds.). ThePrimpks c f E uyopean Contract Lam Part III, Hie Hague 2003; Lando, O., “The European 
Principles in anlntegrated World“, E itropean ReúewcfContract LawlOQS, Voiume 1, Issue 1, p. 18ff.



combination of different legai techniques and fields and the coordination of a plurality of lawmaking levels 
and judicial actors in order to be effective. The studyis mostlydescriptive but incoiporates some effipirical 
data (ie: judgments from the ECJ).

2. European consumer law acquis and strategy: In search of a modem, clear and 
un-fragmented policy/European Consumer Code protecting consumers economic

and legaJ interests.

As the European Commission describes, the acqrn ammwdaÍY& on consumer protection is limited to 
certain issues wiere EU law has proved essential for the intemal market but it does not cover all issues 
regulated by national consumer law, European law does not substitute national kw but interacts with 
domestic legal orders. In fact, it covers so far essential cross-border issues such as the safety of consumer 
goods as well as the protection of the economic interests of consumers in a number of specific sectors 
harmonised by a number of adopted Directives. EU Member States transpose the EU dynamic acquis into 
national law and are obliged to put in place independent administrative structures whích allow effective 
market surveillance and enforcement. Appropriate judicial and out-of-court dispute resolution 
mechanisms, consumer information and education, and a role for consumer oiganisations are to be 
ensured as well in this European consumer framework.6

2.1 European consumer law acquis on consumer rights, unfair contractual terms and commercial 
practices.

General principles of EU law in the field of contractual law and consumer law related to price-indexation 
clauses are established in two European DÍrectives: the Directive 93/ 13/EEC on unfair contraaual terms 
which states that these terms must be decíared non-enforceable against consumers and the Directive 
2005/29/EC on unfair commercial practices which inaugurates a general European duty for business to 
trade fairly and not to mislead consumers. Both have been incoiporated to the EEA Agreement and they 
will be covered infra.

A general principle set by these DÍrectives is that under EU legislation any contractual clause that 
creates a significant imbalance in the partíes’ rights and obligations, to the detriment of the consumer is 
forbidden per se. Another general principle is that businesses have the obligation to trade fairly, avoiding 
unfair and misleading commercial practices.

Unfortunately, for the time being, the scope of EU law on good faith and unfair dealing is not general. 
The protection of the consumers is therefore partially achieved. The consumer acquis on contraa law 
does not include yet a general duty to deal faírly or to act in good faith for all contraas on all cases. This Ís 
a principle that hopefulíy will be inaugurated when die European legislation is revised with a horizontal 
approach.

In the next section we wil see that this general duty to deal fairly and act in good faith is in force 
concemíng two cases: unfair contmctual terms non-individually negotiated and unfair commercial 
practices. EU kw clearly establishes in the two Directives that unfair contractual ckuses non-negotiated 
individually (usually refeired as “standard clauses”) do not bound the consumers and that there is general 
duty to trade fairly when engaging in commercial practices addressed to conswneis (marketing, advertising, 
etc).

In another section infra we will see how the judicial review done by the EQ on unfair commercial 
clauses and practices primarily applies a test of unfaimess and determines the legal consequences of unfair 
contraaual terms favouring the protection of consumers. However, the ECf has also reminded that, at the

5 This term xs used ín EU law to refer to the total body of EU law accumukted thus far. It means all kw which has been acquíred
or adopted within the Cbmmunity (both legisktion and case-kw from the Gourt of Justice of the EU).

6 European Commission, Doc. SEC (2010) 153 and Ðoc. GOM (2010) 62 from 24 February 2010. See aiso Annex XIX to the
EEA Agreement which lists all EU acts incorporated to the EEA legal order as it stood on 1 May 2010. De legefermk  ̂since the 
EU is refomiing this field and Iceland has started negotkting accession to the EU in 2010 some changes will be expected 
conceming new legislation falling outside the EEA or not yet incorporated such as the new acquis.



end, it is for the national courts to decide on the legaíity of the clauses taking into account the context of 
national legislation, Special mention will be made on the Case Tnmrer on foreign mortgages and free 
movement of capital in the intemal martet7

European legislation is dynamic so that general EU consumer lawis currently under reform. There is a 
process of legislative review of the Gonsumer acquis and a new proposal for a Directive on consumer 
rights (2008) which is now pending for adoption. However, in the field of consumer protection 
specifically related to financial services, mortgage credits on immovable property and indexation clauses, 
there is no specific acquis as the European institutions are still working on a separate legislation and poEcy. 
The new Gonsumer Gredit Directive 2008/48/EC excludes from its scope credit agreements secured by 
mortgages on immovable property. At present there is consultation work under way to deal with mortgage 
credit at European level, foílowing the RecommendatÍon 2001/93/ECthat has been incoiporated into the 
EEA legal order.8 In the absence of an specific aquis, the general EU consumer law remains applicable.
2.1.1 Applimbility cf the Diwctm 93/13/EC on wfair coraractnd tems (mfer rewwri). Fom onpriœ mdexatkm 
dauses.

In the first place, it must be said that European consumer law offers a good general proteaion in 
particular with the Directive on unfair contractual terms which is cuirently under revision.9 This legíslation 
already generates far-reaching protection, though generally unintended, for consumers doing real estate 
transactions and contracting mortgages to that regaíd. Such conclusion Ís supported by the EQ 
case Hém%er10, dealing with the consumer’s right to withdmw from a real estate investment arrangement 
entered Ínto on credit.

Direaive 93/ 13/EEC has harmonised national provisions on unfair terms in consumer contracts at 
European level. A contractual term not individuaíly negotiated (particularly in the context of a pre- 
foraiulated standard contraa) shall be regarded as unfair if, contraiy to good faith, it causes a significant 
imbalance in the parties’ rights and obligations, to the detriment of the consumer. This principle is 
applicable to all kind of contracts. There has been some discussions in 
academic literature as to whether real property contracts were to be included or not. Final conclusion is 
given by the Consumer Law Gompendium. The principle is also appíicable to contracts on íand and 
property such as credit mortgages forthe acquisition of property.11

However, with the exception of the EQ  Fmbm&r Konmmdhmten12 case, this question does not 
appear to have become a matter of discussion in praxis. In this case the EQ  ruled that it is for the national

7 EQ . Gase Ma?fred TmmrrzrandPeterMœyer G 222/97. European Court Bepom (from now on EQR) [1999] p. 1-01661.
8 Gommission Recommendation 2001/ 193/EC of 1 March 2001 on pre-contractuaÍ Ínformation to be given to consumers by

lenders offering home loans (OJ L 69,10.3.2001, p. 25).
9 Gouncil Directive 93/ 13/EECof 5 April 1993 on unfairterms in consumer contracts. OJ L 095 , 21/04/1993 pp. 29-34.
10 EQ , Case Hémqgr 0481/99 [2001] ECR 1-9945. The lfcigation tumed on the question of whether real estate credit 

transactions, which were expressly excluded from the Consumer Credit Directive 87/102/EEQ couid nevertheless be 
subsumed under the doorstep directive if the credit transaction was entered into or prepared in a ‘doorstep situation’. At the 
time the UtÍgation came before German courts, it ’was accepted legal that neither the Consumer Credit nor the Doorstep 
Directíve applied to real estate credk transactions and that therefore the implementing Gerraan Íegislation was in conformity 
■with European law. Therefore, the banks had not informed the consumer of an eventuai right of cancelktion, as required by 
Directive 85/577/EEQ because in their opinion no such right existed anyhow. In the Heimnger case, proceedings brought 
before the E Q  by a reference from the highest German civil court, the Bimhgpichtsh(f(þGH), the E Q  found, to the surprise 
of most legal observers, to the opposite. The E Q  ruled that Directive 85/577/EEC is also applicable to real estate credit 
transactions because Ít is not expressly exempted, and such exemptions must be interpreted stricdy in order not to frustrate the 
protective ambit of the directive.

11 See paper from Remien, O, Real Property Law and European Private Law - A Sketch of an Unsurveyed Territoiy and 
Consumer Law Gompendium on Directive 93/13/EG This document mentions the judgment from a UK Gourt which 
reasoned that to exclude contracts relating to iand from the scope of “goods and services” would go agaínst the grain of the 
aim and purpose of the Directive, which is to provide a high level of protection. See for further reference the CA judgment of
24 February2004 - Khatim & Qhers v NeuhamLBC[2004] EWCA Qv 55.

12 Gase G237/02 Freiburger Kommunalbauten GmbH Baugesellschaft & Go. KG v Ludger Hofstetter et Ulrike Hofstetter 
[2004] ECR1-3403.



court to decide whether a contractual term satisfies or not the requirements for it to be regarded as unfair 
under the European Directive.13

The scope of the Directive 93/ 13/EC encompasses terms laying down, for instance, the manner of 
calcuktion and the procedures for altering the price of services and goods subject to a contract between a 
consumer and a professional.14 Although the Directive prohibits in Annex 1 terms allowing the final price 
to be determined in the future, it aQows however for an exception in Annex 2 Subparagraph (I). Price- 
indexation ckuses are accepted on two conditions. First, they must be kwful or not prohibited by kw and 
secondly, the method by which prices vaiy must be explicitly described in the contract. Consumeis must 
therefore know in advance how the future price for the contract will be determined and calcukted. 
Changes in the price must be predictable.

In order to assess the faimess of contractual terms, it is essential to taks into account the approach 
adopted by the Consumer Law Compendium15. A term is considered to be unfair because of its effects on 
the economic interests of the consumer. While assessing the faimess of contractual terms, regard has to be 
paid not only to the circumstances prevailing at the time of conclusion of the contract (as the Directive 
provides as a minitnmix), but also to conditions following conclusion of the contract (change of 
circumstances).

Hie ECf in its case lawon this Directive primarilyapplies the “abuse theoiy?!. According to the EQ  in 
the cases Oœano Ompo Edkorial16 and Mostaza Úaro v Mihmm,17 the system of proteaion introduced by 
Directive 93/13 is designed from a consumers' perspective:

“is based on the idea that the consumer is in a weakposition vis-a-vis the seller or supplier, as regards 
both his bargaining power and his level of knowledge. This leads to the consumer agreeing to terms 
drawn up in advance by the seller or supplier without being able to influence the content of the 
terms.”

Furthermore, as it is reflected on the EQ  case Óœano refeixed supra, the Court notes that the use of 
ternis which lead to a significant imbaknce in the contractual rektions between the parties undermines 
not only the interests of the consenting party but also the Iegal and economic order as a whole.18 The 
Court acknowledges therefore that consumer kw has a different nature than commercial, business or 
financial law and that this different nature, biased towards the weakest parties, is Ímportant both for the 
market and from a social point of view.19

In another case Qfick,20 the EQ  extended the competence of judges to review consumer kw even 
further and stated that the proteaion of the consumeis precludes any national provision which prohibks 
the national court, on expiiy of a limitation period, from finding that a term of the contraa is unfair. In 
contrast to the Oœam case, the diaa of the EQ is related not only to the issue of whether the national 
court can review its jurisdiction “on its own motion”, but on the nullity of clauses generally. It is therefore

13 Poncibo, C, “Some Thoughts On The Meihodological Approach To EC Consumer LawRefoixa", Loyda GmtnwrLawReúew, 
2009, VoL 21, Issue 3, pp. 353-371, on p. 358.

14 EFTA Surveillance Authority, Report on the Application of Council DÍrectÍve 93/ 13/EECo£ 5 April 1993 on Unfair Terms in 
Consumer Contracts. Document No: 01-9395-D, on pages 5 and 12.

15 The EC Consumer Law Compendium is a stndy prepared for the European Commission by an intemational research group
where the transposition of 8 important coxisumer directives into the national laws o£ 27 Member States is analysed. The 
findings o£ this study reveal the substantiai differences between the various national implementing measures as a result of 
utilising mininium harmonisation clauses and regulatory optxons.
http://ec.europa.eu/ consumers/rights/docs/consumer_Iaw__compendium_comparative_analysis__en_finaLpdf

16 EQ , Joint cases G240/98 to G244/98, Océano Grupo EdÍtorial, S.A and Salvat Editores, S.A. v Rocío Murciano Quintero et 
al] [2000] ECR1-04941

17, See as well E Q  iudgment of 26 October 2006, G 168/05 -E  lisa M am Mataza Qarov CentroMóiil- M iemmi SL [2006] ECRI- 
10421, para. (25).

18 Advocate-General Saggio emphasised this point in his Opinion of 16 December 1999 [EQ, Joint cases G 240/98 to G244/98, 
Ckácm Grupo E dkoml d.] [2000] ECRI-04941.

19 On the importance of consumer law for social justice see in the bibliography the research published by Prof. Micklitz from the 
European University Institute.

20 E Q  judgment of 21 November 2002, G473/00 - Cofidk v Fredout, [2002] ECRI-10875.

http://ec.europa.eu/


to be assumed that, according to the view of the EQ, national courts mnst have the power to reviewthe 
faimess of a clause on their own initiative generally (and not only when jurisdiction clauses or disputes 
arise). This has been reaffirmed Ín a recent case Pannon GSM Zrt. v. Er\sébet Sustikné GjÖrfi where the EQ 
rules that national courts are required to examine, of their own motíon, the unfaimess of a term contained 
in a contract concluded between a consumer and a seller or supplier.21 Under EU law, nationaí judges also 
have the competence to do judícial review of national legislation in order to determine whether it complies 
or not with the European provisions. In case the domestic legislation does not respect with EU law, 
national judges have to duty to set it aside or not to apply Ít.22

The concept of absolute nuIÍÍty of the unfair clause is established clearly by EU law. The whole 
contract remains binding on both parties, so long as this is possible without the offending clause 
according to the purpose and legal nature of the contract The nullity is thus a rule limited to the 
unreasonable term.23

To conclude this seaion, it can be said that as the EU acquis stands today, unfair teims in consumer 
contracts not individually negotíated are unlawful (are to be declared null and void). Príce-Índexation 
clauses must be, first, legal and, secondly, they must also detenrdne explicitlythe method of calculation for 
future payments. This provision applies to all contraas according to the case-Iaw of the EQ. Member 
States can decide on a higher level of proteaion regarding financial services and house mortgages as this 
Directive sets only a raimmum threshold of harmonisatioa24 While the minimum proteaion must be 
guaranteed by all EU Member States, a higher proteaion can be afforded at national leveL According to 
the EU Treaties, judges, govemments and national legislators can never lower the standard of proteaion 
that EU law affords consumers. The diversity of national law is only allowed to the extent that Ít 
ameliorates the minimum European proteaion.

This Direaive is in force but is currentlyunder revisioru A newproposal for a Directive on Gonsumer 
Rights has been presented by the European Commission.25 It is still unclear whether this new proposal 
will include in Íts scope credit mortgage on immovable property or not. The Euiopean Commission is 
working on a separate policy on consumer mortgage credit following its Recommendation 2001/93/ EC 
that will be examined infra.
2.1.2 Applicability cfthe Direcúw 2005/29/E  C m urfair am m dd tems.

Together with the Direaive 93/13/EC on unfair contraaual terms, another Direaive is essential as it 
deals with the marketing, advertising and selling praaices. DireaÍve 2005/29/EC has simplified existing 
EU legislation concerning unfair commercial praaices which are now prohibited under Article 5 of this 
Direaive.26 Unfair commercial practices can be of different sorts (misleading and aggressive practices, 
‘sharp praaices’, such as pressure selling, misleading marketing and unfair adverdsing, and praaices which 
use coercion as a means of selling}. All these praaices are prohibited, irrespeaive of the place of purchase 
or sale. This Directive, furthermore, states clearly the concept of a “dutyto trade fairly'’ for businesses.27

21 Iq this case the ECj' recalls, first, that the protection -wiúch the Dírective confers on consumers extends to cases in which a 
consumer \viio has concluded m h  a seller or supplier a contract containing an unfaír term fails to raise the unfaimess of the 
term, whether because he is unaware of his rights or because he is deterred from enforcing them on account of the costs which 
judicial proceedings would involve. See ECJ, Judgment of the Gourt of Justice of 4 June 2009 in Case G243/08 Pamon GSM 
Zrt v. Erqsébet Sustikné GySrfi, [2009] ECRnot yst reported.

22 EQ , case Simœnthd 106/77 [1978] ECR629.
23 Consumer Law Compendium, on p, 406.
http:// ec.europa.eu/ consumeis/rights/docs/consumer_iaw_compendium_comparative_anaIysis_en_firul.pdf
24 Most important case-law from the ECf regarding this Directive: Case C 243/08 Pantton GSM Zrt. v Ersgébet Sustikné GyÓtjt 

[2009]ECR nyr, Case G 168/05 Elisa Mam Mostaza Qaro v  Gerœro Máiil Mikmurn SL [2006] ECR1-10421; Case G302/04 Yncs 
kfr vJánce Varga [2006] ECR1-371; Case G237/02 FmkírgzrKorrmtmlhaiiten GrrbH Bangsellschifr. & Gx KG vLtídgr Hcfctetter et 
Ulnke Hcfttetter [2004] ECR1-3403 ; and Gase G473/00 Océano Grupo/ Ccfidis SA vJemLouis Fredait [2002] ECR1-10875.

25 European Commission, ProposaiforanECdirectiveonconsumerrights. Doc. OOM(2008) 614 from 8.10.2008.
26 Directive 2005/29/EC of the European Parliament and of The Council of 11 May 2005 conceming unfair business-to- 

consumer commercial practices in the intemal market. OJ L 149 from 11.6.2005.
27 Article 4 expressly prohibits Member States from mamtaining or adopting more restrictive national measures, even where such 

measures are designed to ensure a higher level of consumer protection if these rules interfere with the intemal market: freedom 
to provide services and/or free movement of goods but only for reasons falling within the field approximated by this DirectÍve.

http://ec.europa.eu/


Like it was the case before, this legislation has imposed a duty to trade fairly with a horizontal 
approach. Still it has to be remembered that it does not apply to the substance of the contracts. Being the 
complement of Directive 93/13/EC, it applies to advertising, promotions, marteting, webpages, etc. 
When these commercial practices are unfair or refiect unfair or abusive substantive clauses, they are 
deemed unlawful. It is important to remember that unfair commercial practices point to the existence of 
bad faith with regards to the professional offering the services or goods.

Regarding the scope of the Directive, some expianation must be done. In Article 32. it is established 
that this Direaive is without prejudice to contract law and, in particular, to the rules on the validity,
fomiation or effea of a contraa. In Article 3.9. it reads that, in relation to‘financial services, as defined in 
Directive 2002/65/EC and immovable property, Member States may impose requirements which are 
more restriaive or prescriptive than this Direaive offermg better consumer proteaion.

This is an important clarification in its scope. Article 4 contains a general rule on “maximum 
harmonisation" which has been unusual so far in consumer law. It expressiy provides that Member States 
may not adopt striaer rules than those provided for in the Directive, even in order to achieve a higher 
level of consumer proteaion. There are now unifonn rules on those unfair bus iness-to- consumer 
commercial praaices vdiich have been harmonised as the EQ has declared in the cases VTB-VAB and 
Galaím and other recent jurispmdence.28 This is done to prevent national legal obstacles (regulations of 
commercial praaices) to the functíoning of the European intemai market.

However, regarding financial services and immovable property, an exception to the general rule 
established by Article 4 is done. We therefore retum to the normal standard of EU consumer law of 
“minimum harmonisarion". In the field of financial services and immovable property, Member States can 
go further than the uniform provisions established in the Directive and can offer a higher level of 
consumer protection regarding unfair commerciai practices.29

What must be clear under EU law is that if a unfair contractual term is nuli and void under Directive 
93/ 13/EQ commercial instkutions should not be allowed to use unfair commercial practices (advertising, 
promotions and marketing) to lure consumers Ínto signing these contracts. It is also clear that in the 
relation to financial services and immovable property Member States can increase consumer proteaion 
but can never decrease k.

To conclude this section, it can be said that this Direaive has a general nature. As it has not 
harmonised specifically at European level commercial praaices on credit mortgages, these can be 
regulated with a higher stria standard in national law. For the time being, consumere can rely on the 
uniform rules and general principles of the DirectÍve and then refer to more specific national provisions 
for further specific proteaion. The EU legal framework and the national consumer law must pacificaíly 
coexist. The Commission has also announced its decisíon to develop a horizontal initíative on unfair 
commercial praaices in the field of retaíl financial services including mortgage credit.30 As Ít is the case in 
national law, the EU Treaties establish that future EU legislation can only improve the íevel of proteaion 
afforded to consumers, EU law does not allow European institutions and/or Member States to lower the 
current standards.
2.1.3 Applmbility cf Rewmmmdaúm- 2001/93/E C mpre-contractml irforrmtion to be gjzm to œnsmm by ímkrs 
(ff&mghjímlmm.

Article 5 of the Directive proiiibits in general unfair commerciai practices and provides a definition. Aiticle 6 of the Directive 
describes misleading actions. Article 7 incoiporates misleading omissions which are prohibited.

28 EQ , Judgment of the Court (First Chamber) of 23 April 2009. VTB-VABN VvTotalBdgum N V  and GalateaBVBA vSam m  
M agtzim Bdgu&n N V . Joined cases 0261/07 and 0299/07. ECR [2009] not yet reported. See also Judgment of the Court 
(FÍrst Qbamber) of 14 January 2010. Zemrale zt-tr Bézdrr^fing mlautmn Wettbewsrbs eV vPíus Warenhcmdás&ék&afirrblí, Gase O  
304/08. ECR [2010] not yet reported and Judgment of the Coutt (Tliird Chamber) of 11 March 2010. Tdckormumkaqa Pdska 
SA  n> Warŝ ame v Prê es Urzgdu Romumkacji Elektronic^nej Case 0522/08. ECR [2010] not yet reported.

29 Micklitz, H-W./'Unfair commercial practices and misleading adveitising", in Micklitz, H-M, Reich, N. and Rott, P., 
Unckrstanc&ngE U Consurœr Law, Intersentia, 2009, pp. 61-117, on p. 78.

30 European Commission. White Paper on the Integration of EU Mortgage Credit Markets. Doc COM (2007) 807 finaL



In the field of financial services and home loans, a non-binding instrument has been already adopted at 
European level which is the Recommendation 2001/193/EC on pre-contractual Ínformation to be given 
to consumers by Ienders offering home loans (Code of Conduct) and the use of the European 
Standardised Information Sheet (ESIS).31 It aims to ensure that consumers obtain transparent and 
comparable ínformation on housing Ioans.

This recommendation covers pre-contractual consumer information for domestic and cross-border 
home loans. According to the recommendation, the lender should supply to the consumer in the course of 
the pre-contraaual phase with general information set out in Annex I and personalised information to be 
presented in a European Standarised Information Sheet as set out in Annex II. In addition, the lender 
should supply to the consumer information on the
identification of the competent body to which the consumer can refer in the event of difficulties in 
relation to the application of the Code on pre-contractual information for home loans. 
Member States and lenders offering home loans in the Community are invited to comply with this 
recommendation.

This Code of Conduct and ínformation Sheets appear to have been implemented with varying degrees 
of success across EUMember States, yet without solving the overall problem of a lack of a common legal 
framework.32 For this reason> the European ParlÍament has calíed for greater harmonisation of provisions 
on pre-contractual information, which are necessaiy to enable borrowers to take informed decisions on 
potential mortgage contracts. The Parliament has insisted that such pre-contractual information must be 
accurate and comprehensible to allow an informed choice, and that it should give the consumer as 
comprehensible and global a picture as possible Ín the light of the available information on which the 
mortgage contract Ís based.

In short, the European Parliament considers the Code of Condua and the Information Sheets to be 
important yet insufficient instruments for the protecting the economic interests of citizens contraaing 
home ioans, speciallythose citizens v^io find themselves in cross-border situations.33
2.1.4 Reúew cf the Cmumer acquk Pmpœal for a Directke on ornmw rqþts (2008). Dismsms on tbe applicaMity 
to rmrtgage credit

As explained above, the existing consumer proteaion legislation Ís, Ín general, based on minimum 
harmonisation and allows Member States to introduce more stringent legislation. This approach has not 
been totally successful so far. For this reason, the European CommÍssion launched a public consultation 
on the revision of the consumer acquis in 2007 by adopting a Green Paper34 for discussion, Following that 
consultation, the European Commission proposed a new horizontal Direaive on consumer rights which 
advances the consolidated acquis and reforms several Direaives35 and is developing other Ínitiatives in the 
general field of consumer proteaion, such as the EU Consumer Compendium.36

At the moment the proposal for a Direaive on Gonsumer Rights from 2008 is awaiting Parliament 
decision in a first reading.37 Within the Council, a large number of EU Member States think that there are 
specific areas which should not be covered by some or aíl parts of the direaive, such as contracts on

31 Cbmmission Recommendation 2001/193/EC of 1 March 2001 on pre-contractual information to be given to consumers by 
lenders offering home íoans (OJ L 69,10.3.2001, p. 25).

32 European Parliament resolution on mortgage credit intheEU(2006/2102(t3MI)) OJ C314E , 21.12.2006, p.136-142, onp. 138.
33Ibidemonp. 139.
34 European Commission, Green paper on the Review of the Consumer Acquis. Doc. GOM (2006) 744 fínal OJ C 61 15.3.2007.
35 European Commission, Proposai for an EC directive on consumer rights. Doc OOM (2008) 614. The proposai aims to revise 

four existing directives on consumer contracts (the comerstones of EU legislation in the field: Dir. 85/577/EEC on contracts 
negotiated away from business premises, DÍr. 93/ 13/EEC on unfair terms in consumer contracts, Dir. 97/7/EC on distance 
contracts, Dir. 1999/44/EC on consumer sales and guarantees) meiging them into a single hoiizontal instrument based on full- 
harmonisation (Le. Member States cannot maintain or adopt provisions diverging from those laid down in the Directive), which 
regulates the common aspects in a systematic fashion, simplifying and updating the existiug rules, removing inconsistencies and 
closing gaps.

36 European Union. Gonsumer Law Gompendium. Doc. availabie at
http://ec.europa.eu/ consumers/rights/docs/consumer_law_compendium_comparative_anaIysis_en_final.pdf.
37 European Paríiameat. Draít Report by the CommÍtte on Intemal Market and Consumer Protectíoa Doc PE442.789 from 

20.05.2010.

http://ec.europa.eu/


immovable property and financial services because they need a separate policy. Clarification is also 
deemed necessaiy in order to deteraiine the scope of the directive, the coherence with other EU 
legislation and the interaction with the general contract iaw of the Member States and even with 
European contraa law.38

EU Consumer law is therefore evolving and under continuous reform. In the future, the minimum 
harmonization approach (i.e. Member States may maintain or adopt stricter consumer proteaíon rules) 
adopted in the previous EU legislation in the field will be abandoned in order to avoid fragmentation in 
the level of consumer protection in the Member States. A new generai horizontal approach aiming for a 
full proteaion of consumers has been inaugurated and this is an approach that hopefuUy wili cover ali 
existing gaps.39 What is stili unciear for the tirne being is the substance of the future corpus of European 
law appHcable to consumers in the field of financial services and, more specificaily, how mortgage credits 
wiii be considered in the EU legal order from a consumer perspeaive. WhiÍe the new policy is determined 
and new iegisiation drafted, the Recommendation 2001/93 on pre-contraauai infoimation to be given to 
consumers by lenders offering home ioans is appiicable. And, of course, general EU consumer law as weil 
as nationai consumer legíslation remain in force.

2.2. Eumpean consumer law non-acquis on financial services and moitgage credits on immovable 
ptoperty

As expiained in the previous section, nonewithstanding the generai EU consumer acquis, it must be 
said that - in the field of consumer proteaion specificaiiy related to financial services, mortgage credits on 
immovabie property and indexation ciauses- there is no specific acquis iegally binding. In faa, the 
European institutions are stiii woridng on a separate legisiation and policy to complement the 
Recommendation from 2001. This poiicy wiU be mentioned infra.

WhiÍe there is general agreement that mortgage credits need urgent attentíon both at European and 
nationai level,40 the EU has so far guaranteed a limited and minimum standard of consumer protection 
specificaiiy in this field. In faa, the only real European specific initiative is the European Standard 
Information Sheet (ESIS), a standardised infonmtioxi sheet which aims to improve the presentation of 
precontractual infoimation to consumers. Unfortunateiy, it is not mandatory and this weakens its 
applicability.

At the time of writing, EU general consumer law is nevertheiess appiicable to the specific field of 
consumer credit unless stated otherwise. More wonysome is the faa, as EU legislation seems to be 
evoiving, that an entire newexemption has been created for credit agreements which are secured either by 
a mortgage or by other comparable security or right related to immovabie propeity by the new Directive 
2008/48/EC to be examined infra. This couíd be a problem if the European Union did not adopt in a 
parallei way a separate legislation for this fielcL This is a critic seriously put forward by the leading 
specialists in the fieid of consumer law.41
2.2.1 Nm  appíkahlÍLy cf the mw Cmmer Creát Dimttæ 2008/48/EC exduskm cf creck agtmmtís seami by 
rwrtga^s on irmmiUeproperty.

The new DÍrective 2008/48/EC updates existing EU rules on consumer credit,42 by recasting the 
existing Direaives on consumer credit 87/102, 90/88 and 98/8. It concems credit agreements for loans 
of between €200 and €75,000 but does not appiy to a number of credit agreements secured by immovabie 
property, forms of overdraft facility, private credit agreements and those between employer and employee.

58 Gouncil of the European Union, Press Release 2982nd Councii meeting, Brussels 3-4 December 2009.
39 For a coromentary on the proposal see Poncibo, G, “Some Thoughts On The Methodological Approach To EC Consumer 

Law Reform" Loyok Gmumzr LawReáew, 2009, VoL 21, Issue 3, pp. 353-371; and 'Whittaker, S, "Unfair Gontract Terms and 
Consumer Guaiantees: the Proposal for a Directive on Constimer Rights and the Significance of Tuil Harmonisation”’, 
Et-cropean Reúewcf Cmtract Law. 2009, Volume 5, Issue 3, pp. 223-247.

40 European Parliament. Report on Mortgage Credit in the EU from 19.10.2006. OJ C 314E , 21.12.2006, p. 136-142.
41 Micklitz, H-M, Reich, N  and Rott, P, Umkrstanding E U ConswnerLœw, Intersentia, 2009, p. 189.
42 Directive 2008/48 on credit agreements for consumers and repealing Council Directive 87/102, OJ L133/66 from 22.05. 2008. 
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It aims to ensure that consumers are provided with enough information prior to and on conclusion of the 
contract to allow them to make informed decisions and it allows a consumer 14 days to withdraw from 
the credit agreement without having to give reasons, It also limits compensation consumers must pay to 
banks in the event of eariyrepayment.

Why does the new Gonsumer Credit Directive 2008/48/EC exclude from its scope credit agreements 
secured by mortgages on immovable propeity? The Commission has Ínsisted that these types of credit 
agreements are so different from nornial credit contracts that they should be regulated in a separate legal 
instrument. Furthermore, all specialists agree that they touch upon difficult questions of contract and 
property law which need very careful consideration. We will therefore have to follow the work announced 
by the EU institutions veiy closely. While a policy is adopted, general EU consumer law and the 
Recommendation 2001/93/EC (Code of Conduct and Information Sheets) are still applicable. Specific 
comments on some questions related to contract law are offered infra.
2.2.2 JtmspmdenœfromtheECJ. ComnwA on tíje Case T'rwrvmandMayer orzfcrngn rmrtgi&s ardfræ rmœment qf 
capitd m ée mterml rmrket

Although there is a rich jurisprudence from the ECJ on Directives 93/ 13/EC on unfair contraaual 
terms and Directive 2005/29/EC on unfair commercial practices, there is only one case so far where the 
Court of Justice has ruled on foreign mortgages in the context of European Law. In the case Tmrrmrand 
Mayer43 the Court deckred that an obligation to have recourse to the national currency for the purposes of 
creating a mortgage could be a restriaion on the movement of capital.44 The EQ  ruled that mortgages 
can be, but do not have necessarily to be, considered as capital movements falling under EU íaw. In order 
for the European law of the intemal market to apply there must be a community or European cross- 
border dimension to the capital or payment movement.45

What is interesting in this case Tmmrmr ard Mayer are the statements from Advocate General La 
Pergoía where he defines the competence of Member States in this area, elaborating on the nature of the 
mortgage, the necessary link between the financial obligation, the Hen/propertysecured, the inherent risks 
of this kind of mortgages for consumers and indícatmg that the final test under EU law to justify or not 
national legislation on foreign mortgages will be one of proportionality

[... ] the mortgage is one of the most classical ways of guaranteeing an obligation. If the distinguishing 
mark of a mortgage Ís comidered to be Íts accessory nature, its fate will be inextricabíy linksd with that 
of the obligation Ít guarantees. Let us pause to consider this notion. Precíseíy because the accessory 
follows the principai, the mortgage must, for the purposes of the present case, be considered strictly in 
relation to the transaction for the existence (or effectíveness) of which k is an essential precondition 
At this juncture, however, it is necessary to consider whether ovemding factors such as those 
mentioned in Article 73d of the Treaty maynevertheless justify the maíntenance of legislation such as 
the Austrian law at issue Ín the present dispute.
This calls for a number of remarks. It has been pointed out in this context that the national legislature 
needs to safeguard mandatory requirements, such as certainty as to the value of the lxen. Reference has 
also been made to the difficultyfor iower-ranking mortgage creditors in ascertaining the precíse value 
of their own lien when the higher-ranking mortgage Ís registered in a foreign currency, both because 
of the diffículty of establishing the exact value of the currencyin which the higher-ranking mortgage 
has been created and because of the riskof variation in the exchange rate between the currency of 
registration and the currency which is legal tender in the country Ín question.
Admittedly, there Ís the other aspect to the question, which relates to the difficulty of establishing the 
value of the foreign currency or to the extreme volatility of its value in relation to the national 
currency, on the assumption that the latter, by contrast, displays a degree of stability. The

43 EQ . Gise Marfred TntmnvrandPeterMayer G222/97. ECR [1999] p. 1-01661.
44 Akkermans, Bram, Property Law and the Intemal Market in Sjef van Erp, Bram Akkermans (eds.), CFR and Property Law, 

forthcoming. Available at SSRN: http:/ /  ssm.com/ abstract=1436496
45 A resident in Germany sold to a resident in Austria a share in the ownership of a property situated in Austria, the purchase 

price was agreed by the partíes in German marks which were iater replaced by the euro. They agreed that a mortgage should be 
created to secure payment of the purchase price but an application for registration of the roortgage in the Austrian iand register 
was refused on the ground that the debt was denominated in a foreign currency. The EJC ruled that Austrian rules were liable 
to dissuade the parties concemed from denominating a debt in the currency of another EU State, thereby depriving them of a 
right of free movement of capital and payments.



considerations involved here are far from negligible. Moreover, Article 73b treats the currencies of all 
countries, whether Community Member States or not, as equivalent for the purposes of the free 
movement of capital. In addition, Article 73d contains a reservation which permits Member States 'to 
take measures which are justified on grounds of public policy or public security’. In order to safeguard 
the overriding requirements to which Article 73d refers, the national legislature is therefore authorised 
to introduce measures which restrict the free movement of capital. Let me be more specific. The . 
justífying criterion that comes to mind in this regard is that of proportionality. In view of the 
requirements of public policy or public security on which they may have been based, the measures 
adopted by the Austrian legislature should be considered compatible with the Treaty only if they are 
reasonable and proportionate to the objective pursued.

As it is usiial in the case-law of the Court of Justice, at the end a balance w s found between the 
freedom of the parties regarding movement of capital and the public interest to be protected. The 
balancing instrument was the principíe of proportionality. While the EJC recognised the right of a 
Member State to require a mortgage to be expressed in the national currency for several reasons (public 
policy, creditor protection and ensurmg transparency of the system) the EQ held that -  in the concrete 
case ~ the principle of proportionality had not been respeaed and the restriction was not duly justified 
Parties were forced to express their security right in ternis of the national Austrian currency and this had 
deprived them of an element of the free movement of capital. The provision of Austrian law was declared 
contrary to EU law as the EQ found no valid grounds for a justification of such restriction in the 
circumstances of the case,46

According to Akkermans and Bram, this judgement could have meant some progress in the creation of 
the single market in financial services and mortgage credit, an important segment of the EU financial 
market that had fallen outside EU harmonisation.47 Although this has not yet happened, it was on the 
basis of free movement of capital together with this judgment, that it became possible for exampie to 
secure a mortgage over a property situated in Iceland and raise a loan in another EU currency such as the 
Euro, Sterling Pound or Danish Kronor or even in non-EU currencies (as the free movement of capital 
and payments is the only intemal marl-æt freedom that also applies to third countries). This is so because 
the principle of homogeneity between EU and EEA law legal orders is an essential pillar of the European 
legal order.48 This explains the íegislative choice of the ícelandic Parliament. According to Icelandic law,49 
it is possible to contract a home loan in a foreign cutrency secured by a property in Iceland and pay 
monthly instalments in that currency. What is prohibited is to contract a home loan denominated in 
Icelandic krónas (where no real exchange of foreign currency takes place between lender and borrower) 
and link the payment of both the capital and the interest to the fluctuations of foreign currencies as the 
Supreme Court has ruled injune and September 2010,
2,2.3 Wbrk imderwcytochdmémnga^cmkatEmxjpmnleid- ament trerú,

As we have seen, in spite of the importance of the problems raised there is not yet any European 
specific legislation or practice dealing specificaEy with consumer problems linked to mortgage credit such 
as foreign mortgages, foreign currency mortgages and/or mortgages linked to foreign currencies. The 
proteaion of consumers in the field of financial services (credit and mortgages) still falls primarily under

46 Advocate General La Pergola in his opiníon on the case Trmnrm'andMayer recognises the risks associated to foreign currency 
mortgages adraitting a geneial regulatory scope for the EU Member States which might prohibit them and derogate from the 
free movement of capital But, in that regard, the principle of proportionality must be applied on a case by case basis. Opinion 
delivered on 6 October 1998. EQ . Gase Marfred Tn-imreraridPeterMa^erCr222/̂ 7. [1999] ECRp. 1-01661.

47 See Sideek Mohamed, "A Gitical Assessment of the E Q  Judgement in Trummer and Mayer", (1999) 14 JIBFL 396. According 
to this author, attempts to develop a single market in mortgage services reached a legislative deadlock due to the lack of 
political enthusiasm in the Gouncil to adopt any meaningful legal measures for its liberalisation. The European Gommission for 
example proposed unsuccessfully a directíve on the freedom of establishment and the free supply of services in the field of 
moitgage credit. See Doc. GOM/1984/730/HNAL on the right of establishment and freedom to provide services. OJ 
C /1985/42/4. On this draft directive> see for further reference Marco Radice, ” A Proposal For An EC Directive Gonceming 
The Liberalization of Mortgage Qedit In Line Wítli The Second Banking Directive”, (1994) 1 L IE I155.

48 M. Elvira Méndez-Pinedo, E CandEEA Law, Europa LawPublishing, 2009.
Act no. 38/2001.



generai EU consumer law and under general and specific national laws. As a result, protection of 
consumers is fragmented and sometimes unciear both at European and national level.50

There is work under wayto advance the integration of mortgage credit markets and law at European 
leveL Mention must be made of the Green Paper on Mortgage Credit on the EU51 and the White Paper on 
the integration of EUMortgage Credit Markets.52 In parallel to the Gommission initiatives we also find the 
Report on the Green Paper on Mortgage Credit done by the European Parliament.53

To understand whyprogress is slow, it is useful to remember some statements done by the Forum of 
díscussion on financial services and proteaion of consumers, where several issues have been discussed.54 
This forum pointed out that “traditional” consumer proteaion law might be understood as a relatively 
coherent set of rules, which is often put together in a national consumer code or systematically integrated 
in national civil codes but the same cannot be said with regard to consumer credit law. In financial 
services, consumer proteaion mles are scattered over a Iaige number of laws and regulations which makes 
it a difficult and complex area.55

[...]The financial services area is chamcterised by its high compiexity and ever changing legíslation.
Financial products are very difficult to understand for non specialised lawyers and all the more so for 
most consumers. The situation is made worse bythe banks not informing consumers properly on the 
characteristics of the services theybuy. Financial services are usuallyoutside the education and 
training of young Iawyers. Expertise is needed and must be built up. This requxres cooperation 
between lawyers and economists. Such expertise is a scarce commodity in the consumer movement -  
and even more so in the case of the smaller Member States.
Financíal services are per se intemational and cross-border and so are the consumer problems they give 
rise to. Financial service providers are often operatíng on a world-wide basis -  as the recent worldwide 
financial crisis has highlighted. Local consumer probíems therefore can bear an inherent transnational 
dimension.

The European Cömmission declared that in its White Paper on Mortgage Credit its intentions to study 
the potential integration of the EU mortgage market and the benefits for European consumers.56 
According to the Commission, the notions of pre-contraaual information and independent legal advice 
are essential without forgetting the principles of responsible lending and borrowing. This seems to be the 
policy currently being considered at European level.

Academic literature in EU law is almost non-existent conceming the treatment of foreign (currency) 
mortgages from a European perspeaive as only general studies on consumer credit and mortgage Iaw 
have been published so far. Volante57 has evaluated the issues addressed by the Commission in its Green 
Paper as well as the problems Ínvolved in any regulation of mortgage agreements and suggested that 
consumer protection with regard to these contracts should be focused on a test of the faimess of their

50 Asa Ólafsdóttir and EÍríkur Jónsson, Staða œytmdarmk á lslandi, Skýrsla Lagastofnunar HÍ, Apríl 2008, 141-240.
51 European Commissxon. Green Paper Mortgage Credit in the EU. Doc GOM (2005) final
52 European Commíssion. White Paper on the Integration of EU Mortgage Gredk Markets. Ðoc. GOM (2007) 807 final
53 European Parliament. Repoit on Mortgage Qedit in the EU (2006/2102(1NI)). OJ C314E , 21.12.2006, p. 136-142.
54 Document available at http://  www.clef-project.eu/ media/ d_GfEFguideIxnesonfinancialservices_fmaI_96344.pdf
55 The Association EUROH has reminded all actors about the importance of the European harmonisation in the fíeld of financial 

services. AccordÍng to EUROFI group: “Gertain characteristics of retail financial services explain why consumer protection is a 
strong issue for these products: The "products1” and services are intangible, and their features, quality and performance can be 
complex or difficult to understand for consumers. Gonsumers buy certain of these products relatively rarely, thus making it 
difficult to leam from experience (ex: mortgages, long tenn savings,..). The effect or benefit of the ’product may not be 
apparent for many years in certain cases (e.g. a life assurance policy or pension) and is not easily predictable. Gonsumers should 
be prevented from going into over-indebtness.“ See Eurofi group. Consumer protection. Document available at 
http:// www.euroflnet/pdf/Consumer_protection_en.pdf

56 European Gommission. White Paper on Mortgage Credit. Doc. GOM (2007) 807 fioai p. 4.
57 Volante, Raffaele, “Mortgage credit contiacts and the Green Paper on Mortgage Credit -  Gontrols on Transparency and 

Faimess”, Eicropean Redew(fContract Lam 2007, Volume 3, Issue 2, pp. .150-178.
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terms, which could be based on the balance of risks the terms create between the parties. Volante has also 
pointed out some dangers relating to the opening up of the markets vdiich need to be carefuUy assessed,58 

In view of the complexities of the area, all EU legislative instítutions agree that a European approach is 
needed but a stronger coordination must be done of consumer and contract law issues.59 While the 
Cbmmission's White Paper on the integration of EU mortgage credit markets considered the need for 
further assessment of poíicyoptions to increase market transparency and to ensure that consumers have a 
greater ievel of certainty as regards the recovery value of their mortgage investment; the Commission also 
announced in 2008 that it would first examine how to improve the quaiity of information provided to 
consumers jn the field of mortgage credit and it would then study other aspects related to it such as 
responsible lending and borrowing. The Gommission has recently indicated in that it will not take any 
decision on the introduction of legislative measures until it has carried out further consultation and impact 
assessment,60 as the European Parliament had requested in its Report on Mortgage Credit in the EU.61 
Last but not ieast, the financial crisis may have a potential impact on EU policy as the Commission has 
recently declared that it is considering introducing penalties on foreign currency loans due to the higher 
risktheypose to consumers.62

3. Are general principles of European consumer and contractual kw applicable to 
financial services and house mortgages in the EE A and Iceland?

The EEA Agreement with its annex IXI incorporates almost all the EU consumer law aoqiás into the EEA 
legal order. Following the proper adoption of domestic legislation, this EU/EEA consumer acquis 
becomes fully applicable in Iceiand. The Preamble of the EEA Agreement states that Contraaing Parties 
are “DETERMINED to promote the interests of consmneis and to strengthen their position in the 
market place, aiming at a high level of consumer protectionf. Annex XIX EEA Agreement specifically

58 Ibkbn See the abstract: “Throtagh the 2005 Green Paper on Mortgage Credit the Europeaa Commission opened a broad 
debate about wiiich aspects of secured lending should be subject to uníform reguktion throughout the European Union in 
order to increase the availability for consumers of one Member State of credit offered by lenders of a different Member State, 
thus achieving a fuliy integrated Intemal Marfeet in this ímportant sector. The opening of national markets might, however, let 
more unscrupulous lenders issue credit on unfair conditions, in order to get more assets to use for secmitization; this financiai 
technique radicaliy changed the US mortgage sector Ín recent decades and it Ís of increasing importance in Evirope too. "

59 See European ParÍiament, DG for Intemal Policies. Policy Department C  Qtizens' Rights and Gonstitutional Affairs. "A 
comparíson between the provisions of the draft Gommon Frame of Reference and the European Commission 's proposal for a 
Consumer Rights Directive". Study. Doc PE 419.608.

60 Councii ConclusÍons of 14 May 2008 on Commission White Paper from 18 December 2007 support Commission intention to 
assess benefits and costs of different poiicy options. The European Gommission is currendy examining quality of information 
in mortgage credit in Europe and there is a Commission staff working document from 16 December 2008 and a Gommission 
study on Equity Release Schemes Ín the EU from 18 March 2009. Feedback on the role and regulation of non-credit 
institutions in EU mortgage markets was given on 30 March 2009. A CommíssÍon working paper on best practíces is expected 
in 2010. On 30 November 2009 the Cbmmission published the results of the consultation on responsible lending and 
borrowing. Commission's services are currently considering are considering whether a package of combíned measures can be 
presented covering both mortgages and responsible lending. Information stated Ín Report of the UK Law Societies, Joint 
BrusseÍs Office, E ULqyslatim m  G m untr Prvtectiœ, March 2010. For official information fmm the European Commission and 
the latest news on mortgage credit policy at European level see http://ec.ei3ropa.eu/inteniaI_inarket/finservices- 
retail/ credit/ mortgage_eruhtm

61 European Parliament resolution on mortgage credit in the EU from 21.12.2006. OJ C314E , 21.12.2006, p. 136-142.
62 Tait, N. And Qenstó, J., “EU eyes foreign currency ioan penalties”, article in Financiai Times 3.09.2009. The CommissÍon 

wants to introduce “specific and penal” capital requirements on ienders to prevent the granting of excessive ioans to private 
households when these are denominated in a currency other than that of the borrower’s income. Foreign exchange loans have 
also been a problem in Poland, Hungary, Romania and the Baltic states. See also Groendal, B., '‘E. Europe banks, regulators 
head for FX loan fight", article in Reuters 28.09.2009, who reports that European Gentral Bank goveming council member 
Ewald Nowotny called for tighter restrictions on foreign currency lending in eastem Europe, saying it had no place in credit for 
ordinary consumers.
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incorporates a number of EC legislative acts on Consumer Proteaion and is updated regularly be 
decisions of the EEA Joint Gommittee.63

As the Iceíandic Administration has summarised in its reply to the European Commission on the 
applicability of EU/EEA consumer law in Iceland;64

“EU legislation in the field of consumer protection has been incorporated into the EEA Agreement 
and EU directives on consumer protection have been transposed into Icelandic legislation.
Accordingly, consumer protection legislation in Iceland is mainlyín Hne with minimum protection as 
stipulated wíthin the aforementioned directives. [... ] Consumer Protection Ís recognised as a specific 
policyinlceland. “

Together with the EEA Agreeraent, we must note that the two EU Direaives on unfair contractual 
terms65 and commercial practices66 have been incorporated to the EEA legal order by Decisions of the 
EEA Joint Committee. The European Recommendation 2001/93/EC (Code of Condua and pre- 
contractual information) is also part of the EEA legal order as well as the European Consumer Qredit 
Direaive 2008/48/EC (non applicable to house mortgage credit).67 Substantive íaw examined supra 
applicable to consumer relations seems to be identical in EU and EEA law. In both Iegal orders, regarding 
the proteaion of consumers in the field of mortgage credit and immovable property the current European 
legislation allows EU/EEA Member States to allow a higher degree of proteaion for consumers. There is 
a diversity of legal regimes in Europe conceming the degree and scope of consumer proteaion outside the 
minimuxn set by the Directives.

Some important general principles of European consumer and contractual law which are part of the 
EU acquis are applicable to the current problems being discussed in Iceland regarding the protection of 
consumers who contraaed both foreign currency mortgages (legal) and Icelandic mortgages Íinked to 
foreign currency currencies (illegal). The principles of European consumer Iaw explained supra belong to 
the EE A legal order and have been incorporated to Icelandic law.68

There is no specific jurisprudence from the EFTA Court especiaUy relevant to the problem explored in 
this study but the EFTA Court has alreadyruled that the proteaion of the consumers is an integral part of 
the EEA Agreement.69 The EFTA Cöurt has declared that Ít will interpret the Íntemal market legislation 
Ín the context of a high consumer proteaion. As it is the case Ín EU Iaw, the principle of proportionalky 
is a key issue in determining viiether national legislation based on consumer proteaion breaches or not 
the EEA intemal market legislation. Acase-by-case study approach has to be followed as the EFTA Court 
has rulecl

63 Annex XIX of the EEA Agreement as of 1.5.2010 available at
http:// www.efta.mt/ content/legal-texts/eea/ annexes/aimexl9.pdf
64 Information avaikble at the website http:/ /  www.mfa.is/
65 Oouncil Directive 93/13/EEC of 5 April 1993 oa unfair terms in consumer contracts (OJ No L 95, 21.4.1993, p.29). EEA 

Joint Committee Decision No. 7/94, OJ [1994] No. L 160, p. 1. Decision available
http:// eur-lex.eurc>pa.eu/LexUriServ/LexUriServ.do?uri==ŒLEX21994D0628(01):EN:HIML
66 Directive 2005/29/EC of the European Parliament and of the Gouncil of 11 May 2005 (OJ L 149,11.6.2005, p. 22). Decision 

of the EEA Joint Gommittee No 93/2006 of 7 July 2006 amending Annex IX (Financial services) and Annex XIX (Consumer 
protection) to the EEA Agreement, OJ [2006] No. L 289, p. 34. Decision available

http://eur-lex.europa.eu/LexUriServ/LexUriServ.doiuri =OJ:L:2006:289:0034:0035:EN:PDF
67 Decision of the EEA Joint Cbmmittee No 84/2003 (OJ No L 257,9.10.2003, p. 41) and Decision of the EEA Joint Committee 

No 16/2009 (OJ No L 73,19.3.2009, p. 54).
68 On Icelandic consumer law see Asa Ólafsdottir and Eirikur Jónsson, Staða rieytendarrúld á Islancky Skýrsia Lagastofnunar HÍ, April 

2008,141-240 and Neytenckréttur, Codex, Reykjavík, 2009.
69 In Case E-l/05 EFTA Surveiilance Authority v Norway (Case E-l/05 EFTA SurveilÍance Authority v the Kingdom of 

Norway, 2005 EFTA Court Report, 234) the Court had to assess the question of whether a requirement in Norwegian law to 
the effect that costs which accme w-hen iife assurance contracts are entered into have to be charged and paid no later than the 
date when the first premium payment is due, was in conformity with Article 33 of Directive 2002/83/EG
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3.1 Application of Directive 93/13/EC in Iceland
Directive 93/13/EC is a part of the EEA Agreement. According to the Icelandic Govemment, Iceland 
has transposed Directive 93/ 12/EC with amendments made to Act No 7/1936, on Contracts, Agency 
and Void Legal Instruments/0 The legislation is therefore fully'transposed into Icelandic kw.7í

3.2 Application of Dinective 2005/29/EC in Iceland
Directive 2005/29/EC on unfair commercial practices is a part of the EEA Agreement. Iceland has 
transposed Directive 2005/29/EC with Act No 57/2005, as amended, on Surveillance of BusÍness 
Practices and Marketing. The legislation is therefore fullytransposed into Icelandic bw.72

3.3 Application of Recommendation 2001/ 193/EC in Iceland
Regarding the pre-contractual information to be given to consumen by lenders offering home loans, the 
Gommission Reconimendation 2001/ 193/EC has also been incorporated into the EEA Agreement. As 
Iceland has declared to the European Commission, the Ministry of Trade and Commerce (later the 
Ministry of Business Affairs and now Ministry of Economic Affairs) introduced these principles to the 
relevant parties when this Aa was incorporated in the EEA Agreement.73

3.4 The tole of national judges in the inteiprctation of credit law related to house mortgages: 
financial law vs. consumer law?

As the body of general European consumer law is fully applicable in Iceland, one may ask what are the 
obligations for national judges when applying and interpreting consumer law. National judges must 
interpret national law as far as possible in the Hght of EEA law.74 Their role is essential as the doarine has 
already signalled the special context of European contraa law vÆiere there is a shifting of power from 
legislators to judges and from a central European level to the national leveL75 In this context, the first 
reference for Icelandic judges deaíing with foreign currency mortgages and/or mortgages linked to foreign 
currencies should be EU/EEA consumer law which is a strong component of the European legal order 
and a fundamental policy in the intemal market. European consumer kw has been incorporated to Iceland. 
General consumer law cannot therefore be ignored wbile solving mortgage credit disputes. A 
misunderstanding must be avoided. The faa that there is no specific European legislation means that the 
topic or policy remains at national level, not that consumers do not deserve legal proteaion of their 
economic interests when contraaing house mortgages. The mandate given by European law to protea

70 A Report from the EFTA Surveíllance Authority on the application of the Directive 93/ 13/EEC in the EFTA countries 
described the implementation of Directive 93713/EC in the Icekndic, Norwegian and LÍechtensteÍn legal orders as it was in 
2001. EFTA Surveillance Authority. Report adopted on 6.12.2001 available at 
httpr/ /  www.eftasuiv.int/ infojnmation/ reportsdocuments/otherreports/dbaFiIe5726.pdf

71L og um samringgpd, umbod og cgilda Ivgpráriga (Sarmmgdog) nr. 7/1936 breýt rwd hgm  nr. 11/1986 cgm 14/1995 (Law on Maldng 
of Gontracts, Agency or Mandate and Void Agreements (Contracts Law) No. 7/1936 as amended by Law No. 11/1986 and 
No. 14/1995). See http:/ /  eng.efnahagsraduneyd.is/ Jaws-acd'regulations//  n r/2972

Note that this is a translation of the original Act that does not include the latest amendments adopted by Act 98/2009 that took 
effect on 1 January 2010.

72 We must also take note that DÍrective 2006/114/EEC on misleading and comparative advertising is a part of the EEA 
Agreement. Iceland has transposed Directive 2006/114/EEC with Act No 57/2005 on Surveillance of Business Practices and 
Marketing, -with subsequent amendments. The legislation is therefore also fuUy transposed into Icelandíc law.

73 Reply to the questionnaire sent by Iceland to the European Gommission available at the 'website 
http://evropa .utamikis raduneytiis /  media/ esb_svor/ 28%20- 
%20G3nsumer%20and%20Health%20ProtectÍon/Chapter%2028%20-%20finaLpdf

74 It is principle both Ín EEA law and in Icelandic lawthat national courts must interpret national law as far as possible Ín the light 
of EEA law. See EFTA Court, Gase E-l/07 Orimmal proœeding, against A , 2007 EFTA Court Report, 245 and M. Elvira 
Méndez-Pinedo, ECandEEA Lrni A corrparatkesUidy cf theeffkáimess tfEuropeankw, Europa Law Pubíishing, 2009. See also 
Hæstiréttur Islands. Icekndic Supreme Court judgment in case Nr. 169/1998 Eagm é f  gegri b^rtgainfndBofgarholtsskála úlenska 
rtkirn Reykjaizkurboig ogMœfdkhe of 18 November 1999.

75 Judge Edvrard, D.,“The EC Gontract Law Cbntext", in Gmndmann, S. And Mazeaud, D. (eds), Generd Chmes œrdStandarck in 
Eump&m Contract Law, Kkrwer Law Intemational, 2006, pp. 77-84.

http://www.eftasuiv.int/
http://evropa


consumers in the intemai markst -  while ensuring a minimum harmonisation for certain issues - applies 
both to legislative and judicial powers. While this article focuses on the principles of European law 
appiicable to the solution of disputes currentlywaiting before the national courts it is obvious that the role 
of the national legislators Ís also essential for the amelioration of consumer protection law in Europe.

When disputes arise between banks/financiai institutions and consumers, Ít is consumer law that 
applies neither financial nor commercial law. According to EU and EEA law, consumers are expeaed to 
behave noraialiy and have a standard knowiedge of the financial services. Detailed consumer protection 
and diverse set of legisiative instruments have been developed in EU countries in the field of financiai 
services as a certain degree of caution is necessary and a strong consumer proteaion is advisable. The 
minimum proteaíon afforded by the European legal order can never be ignored; this would be a violation 
of the EEA Agreement. Nonewithstanding the different natural provisions of contraa law in the 
EU/EEA Member States Ín the lack of harmonisation at European level; consumer law and contraa law 
should be applied complementarily. EU-EEA/Icelandic consumer Iaw must deploy all its effects for all 
cases pending before the courts.

Jurisprudence from the EQ  and the EFTA Gourt is not direaly related to the Icelandic cases of 
foreign currencymortgages but their case-lawconfinns that the proteaion of consumers is essential in the 
intemal market and that that Member States can adopt more proteaive measures of consumers based on 
public policy considerations as consumer proteaion is an essential pillar of economic law and society. In 
the presence of business~to-consumers transaaions, consumer Iaw cannot be pre-empted by financial or 
business law. While the principle of minimiim harmonisation remains the general rule in EU-EEA law, 
Iceland could even decide to protea consumers with a higher standard. The principle of proportionality is 
essential to determine how far the national legislation can go to regulate mortgage markets and how 
consumers are to be proteaed when contraaing house loans.

4. Conclnsions

We can therefore replyto the research questions asked at the beginning of this study in the following way. 
The proteaion of consumers with foreign cunrency mortgages/mortgages linked to foreign currencies in 
the aftermath of the financial crisis is assured in general byprincíples harmonised at European level but is 
properly articulated specifically at a national level. Both general principles and specific national provisions 
are important and must complement each other.

Consumers in Iceland enjoyproteaion given by general European consumer law. General principles of 
European consumer and financial services law are applicable to these contracts and clauses and have been 
harmonised by Direaive 93/13/EC on unfair commercial temis and DÍreaive 2005/29/EC on unfair 
commercial praaices. Recommendation 2001/93/EC on pre-contractual information to be given to 
consumers by lenders offering home loans is also applicable aíthough non obligatory. This acquis 
communautaire is fully appíicable Ín Iceland.

It is difficult to assess at this stage whether a specific body of European consumer credit law will be 
specifically adopted in the short-term to deal with financial services and mortgage credits on immovable 
property in view of the complexities of the area. While a European approach is discussed at EU level3 
general principles of EU /EEA consumer law and national consumer law remain fully in force and cannot 
be excludecL Exemprions regarding house mortgage credit must be explicit and inteipreted strialy in order 
not to frustrate the proteaive ambit of EU consumer law.

National judges have an essential role in the application and interpretation of both European and 
national consumer law. The consequences of the nullity of illegal price-indexation clauses belong to the 
sphere of national law and fall mainly on national courts. European rules on consumer proteaion are 
mandatory and cannot be waived. The standard of consumer proteaion given byEuropean legislation is a 
minimum than can only be ameliorated by EU/EEA Member States. National courts must inteipret 
domestic legisíation as far as possible in the light of European law.
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