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Umsoégn Oryrkjabandalags islands um frumvarp til laga um breytingar &
I6graedislogum, nr. 71, 28. mai 1997, med sidari breytingum. 687. mal.

Oryrkjabandalag islands (OBI) sendi pann 11. mars 2015 athugasemdir vid drog ad
frumvarpi pessu til innanrikisrAduneytisins. Eftirfarandi er viobot vio peer
athugasemdir.

Med frumvarpi pessu er stigid skref til ad feera islenskt lagaumhverfi naer pvi sem
fullgilding samnings Sameinudu pj6édanna um réttindi fatlads félks (SRFF) krefst.
Hér er um vidamikid og viokveemt mal ad reeda og teljum vid ad ein vika sé knappur
timi til ad skila inn umsdgn um svo flékid alitaefni eins og lograedissvipting og
naudung er. Frumvarpido bydur upp & ymsar nyjungar sem eru til béta midad vid
nuverandi 16g, par m& nefna sem demi ad horfid er fra O&timabundinni
l6greedissviptingu, einnig ad bodid verdur upp a radogjéf og studning vid

naudungarvistadan einstakling og nanustu adstandendur hans | kjolfar
naudungarvistunar. ba er til séma ad i frumvarpinu er kvedid a um skraningu og
eftirlit med stérfum logradamanna.

Markmid  logreedislaga eetti ad vera ad faekka l6graedissviptingum,
naudungarvistunum og pvingudum medferdum en vid teljum ad pvi markmidi sé ekki
ndd med pessum logum, enn eru gefnar ramar heimildir fyrir pessum atrioum sem
meetti koma i veg fyrir med rétteekari breytingum a l6gunum. Vid viljum einnig benda
4 a0 aodstedur vid slik inngrip hafa oft meiri langtimaahrif & sjaklinginn en
gedsjukddémurinn sjalfur.

Samningur Sameinudu pjédanna um réttindi fatlads folks

Vid teljum ad vidteekari breytinga hefdi verid porf til ad innleida 12. gr. SRFF inn i
l6gin, en moérg I6nd hafa att i erfisleikum med pad. M& par benda til Finna sem
aetludu ad fullgilda samninginn na a vorpingi en heettu vid par sem i ljos kom ad
innleiding 12. gr. var ekki fullneegjandi. beir stefna ad pvi ad fullgilda SRFF i haust
og verdur island péa eitt priggja Evropurikja sem & eftir ad fullgilda samninginn.
Nefnd Sameinudu pjédanna um réttindi fatlads félks sem hefur eftirlit med



framkveemd rikja @ samningnum sa asteedu til ad gefa Ut almennar athugasemdir
um 12. gr. SRFF 11. april 2014 (sja fylgiskjal). | athugasemdum kemur fram ad fram
hafi komid almennur misskilningur hja adildarrikjum SRFF um hvernig innleida eigi
12. gr. samningsins. L6gd er ahersla a frelsi fatlads félks til ad taka akvardanir og
adgengi pess ad peim studningi sem pad telur sig purfa & ad halda.

Bestu starfsvenjur

Vidfangsefni ML ritgerdar Helgu Baldvinsdottur Bjargarddttur var ,...ad skoda
l6graedismal fatlads folks og rétt pess til ad njéta logformlegs haefis sins eins og pad
er verndad i 12. gr. SRFF.“ | kafla um daemi um bestu starfsvenjur bendir hun til
Svipjédar og Kanada og segir eftirfarandi:

Vid innleidingu 12. gr. SRFF hefur adallega verid litid til Svipjodar og
Kanada vardandi utfeerslu a kerfi par sem adstod er veitt vid beitingu
l6gformlegs heefis an pess ad fatlad folk glati um heefi sinu eda
akérdunarvaldid sé feert yfir til einhvers annars. | badum [éndum voru
bessi kerfi proud i nanu samstarfi stjérnvalda og hagsmunasamtaka
fatlads folks. | Svipjod var kerfi persénulegra umbodsmanna (s.
Personleg ombud) komid a laggirnar til ad maeta pérfum einstaklinga
med gedraskanir. Kanadiska kerfi® um talsmannasamninga (e.
Representation agreement) er hins vegar sprottid fra hreyfingu félks
med proskahémlun.
(Helga Baldvinsdéttir Bjargardéttir, 2014, bls. 46)

Til athugunar

Vid teljum ad taka eetti mid af bestu starfsvenjum og lita til Svipjédar og Kanada
vardandi uppbyggingu kerfis sem a ad koma i veg fyrir légreedissviptingu,
naudungarvistun og pvingadar medferdir. Nanari upplysingar um uppbyggingu
kerfanna ma finna i ritgerd Helgu.

i athugasemdum vid lagafrumvarpi® koma fram ymsar tillégur um hvernig baeta
megi framkveemd naudungarinnlagna sem okkur finnst ad athuga maetti betur. bar
ma nefna ad sjukraflutningamenn komi ad flutningi einstaklinga a sjukrahus i stad
l6greglu. Einnig er nefnt ad unnt veeri ad proéa framkvaemdina med peim haetti ad til
stadar veeri bradateymi sem samsett veeri af sérfraedingum sem geeti leitt til pess ad
ekki veeri pérf & naudungarvistun.

Félagspjonusta sveitarfélaga hefur i auknum meeli tekid ad sér ad fara fram a
naudungarvistun einstaklinga. Vid teljum pad spor i framfararatt en bendum
jafnframt & naudsyn pess ad su pjonusta sé i bodi allan sélahringinn, um helgar og a
hatidisddgum. Adstandendur verda einnig ad fa upplysingar og freedslu um pennan
moguleika.



[ frumvarpinu eru lagdar til ymsar breytingar til bota hvad vardar l6graedissviptingar,
naudungarvistanir og pvingadar medferdir. Gera parf rdd fyrir naegjanlegu fjarmagni
i verkefnin til framtidar pannig ad markmidi laganna verdi nad.

AJ lokum

Vid teljum ad par sem hér er um mjog viokveemt og vidamikid frumvarp ad reeda sé
heppilegra ad afgreidslu frumvarpsins verdi frestad og timinn notadur til ad vinna
pad afram, med hagsmunasemtokum, til ad gera pad ennpd betra. Gedhjalp sem er
adildarfélag OBI sendi einnig inn umsdgn sem vid stydjum.

Ekkert um okkur &an okkar.

Med vinsemd og virdingu,

Ellen Calmon,
formadur Oryrkjabandalags islands

Fylgiskjol:

- Athugasemdir Oryrkjabandalags Islands vid drég ad frumvarpi um breytingu &
I6greedislogum, 11. mars 2015.

Almennar athugasemdir, frd nefnd Sameinudu pjédanna um réttindi fatlads folks sem hefur
eftirlit med framkveemd rikja & samningnum, um 12. Gr. SRFF 11. april 2014.

ML ritgerd Helgu Baldvinsdottur Bjargardottur, Fra forreedi til sjalfreedis: Ny nalgun & logreedi
fatlads félks, 2014.



Innanrikisraduneytid
Sdlvholsgbtu 7
101 Reykjavik.

Reykjavik, 11. mars 2015.

Efni: Athugasemdir Oryrkjabandalags islands (OBI) vid frumvarp til laga um
breytingu a légreedislogum, nr. 71 28. mai 1997, med sidari breytingum
(frumvarpio).

Eftirfarandi eru athugasemdir OBIi vid frumvarpid. [ upphafi verda settar fram
almennar athugasemdir en i kjolfario sérgreindar eftir peim greinum frumvarpsins
sem OB telur asteedu til ad fjalla um:

Almennar athugasemdir.

Almennt verdur ad ganga ut fra pvi ad frelsis- og réttindasvipting séu neydarurreedi
pegar 6ll 6nnur Grreedi hafa verid fullreynd. P4 er ad sama skapi naudsynlegt ad
geeta réttinda frelsissviptra einstaklinga i hvivetna. Af lestri frumvarpsins, einkum
athugasemdum med pvi, virdist sem framangreind sjonarmid hafi verid
frumvarpshéfundum ofarlega i huga og OBI fagnar pvi. Aftur & méti meetti sjalfur
lagatextinn, sem lagdur er til i frumvarpinu, almennt bera pess meiri merki. Pannig
meettu atridi sem studla eiga ad framangreindum markmidum koma skyrar fram og
vera afdrattarlausari. ba leggst OBl gegn peim tilléigum sem lGta sérstaklega ad pvi
ad lengja pann tima sem frelsissvipta megi félk an adkomu démstéla.

Einstaklingar sem 6umdeilanlega eru ekki feerir um ad rdda malefnum sinum.
Hvorki i nagildandi l6greedislogum né ifrumvarpinu er med fullnaegjandi heetti tekid a
stodu peirra sem eru fyrirsjaanlega ekki feerir um ad rada sinum malefnum. bratt fyrir
adurnefnd meginsjénarmid, um ad leitast skuli vio ad einstaklingar rddi sem oftast
sinum malefnum, er ljést ad sumir fullordnir einstaklingar eru 6éumdeilanlega ekki
feerir um ad rada malefnum sinum. Er hér td. att vid pa sem verja lifi sinu &
heilbrigdisstofnunum. Malefni og réttarstada pessa héps hefur lengi verid 6ljés.

Med frumvarpinu pyrfti ad taka & malefnum pessa héps med heildsteedum haetti og
gera rad fyrir skyru fyrirkomulagi hvad vardar akvardanatbku fyrir hond pessara
einstaklinga. byrfti m.a. ad fjalla um pad hver skuli geeta ad pvi ad til stadar sé
einhver sem fer med l6grdd pessa félks, en eins og adur segir er pad 6lj6st i dag.
Taka pyrfti sérstaka afstodu til pess hvernig fer pegar bérn, sem blua &
heilbrigdisstofnun asamt 6drum stofnunum og munu fyrirsjaanlega aldrei geta radio



malefnum sinum, haetta ad vera olégrada fyrir aesku sakir. Reynslan hefur synt ad
bessir einstaklingar eiga a heettu ad ,gleymast‘ hvad vardar l6graedi og heimild
annarra til ad fara med mal peirra er 06ljés. bPa pyrfti ad meela fyrir um samspil
l6gradamanna og leekna eda annarra forsvarsmanna peirra heilbrigdisstofnana par
sem félkid byr. Einnig pyrfti ad koma til méts vid slik tilvik na pegar lagt er til ad
meginregla laganna verdi timabundin |6graedissvipting og o6timabundin svipting
afnumin.

| frumvarpinu er lagt til ad felldur verdi nidur d-lidur 4. gr. laganna en hann fjallar a8
einhverju marki um pau tilvik par sem einstaklingar eru 6feerir um ad rada malefnum
sinum.

Hlutverk démstoéla.

Frelsisskerding er alvarlegt inngrip i lif hverrar manneskju. Af peim sékum er skyrt
kvedid a4 um pad i 67. gr. stjornarskrarinnar ad frelsissvipting skuli ekki fara fram
nema samkvaemt heimild i I6gum. | 3. mgr. 67. gr. stjérnarskrarinnar er ad finna
meginreglur um réttindi peirra sem frelsissviptir hafa verid. pPétt akveedid beinist ad
pbeim sem hafa verid handteknir vegna gruns um refsiverda hattsemi er rétt ad lita til
beirra sjdbnarmida pegar meelt er fyrir um réttindi annarra sem saeta frelsisskerdingu.

Er hér fyrst og fremst bent & mikilvaegi pess ad doémstdlar komi ad akvérdun um
frelsissviptingu og ad frelsissvipting an adkomu domstéla séu undantekningar sem
eigi ad standa eins stutt yfir og mégulegt er. | frumvarpinu eru lagdar til rymri heimildir
fyrir frelsissviptingu an adkomu démstdla og leggst OBi gegn peim. Telur OBI rétt ad
akvardanir um frelsissviptingu skuli ad meginreglu til teknar af démstolum en ekki
lzeknum, sysluménnum eda radherra.

Hafa skal til hlidsjonar paer reglur sem gilda um frelsissviptingar samkvaemt
stjornarskranni pannig ad malefni sliks einstaklings skuli an undandrattar leida fyrir
démara. Leggur OBI pannig til ad i engu tilviki verdi madur frelsissviptur lengur en 48
klukkustundir an pess ad démari taki akvérdun um framhald frelsisskerdingarinnar.
Démari skal eins og moégulegt er, fa fram sjbnarmid pess frelsissvipta og i éllum
tilvikum talsmanns hans. Verdur ekki s€d ad nein sjonarmid réttleeti ad bida lengur
med ad bera slik mal undir démara enda eiga 6ll gégn ad geta verid tilteek a
framangreindum tima. Telji t.d. leeknir asteedu til naudungarvistunar getur hann
utskyrt peer asteedur fyrir domara innan 48 klukkustunda fra upphafi naudungar-
vistunar.

Persénulegur talsmadur frelsisskertra einstaklinga.

Med hlidsjon af peim grundvallarsjonarmidum ad veita eigi einstaklingum adstod vid
ad taka sjalfstaedar akvardanir, frekar en ad fela akvordunarvald 63rum, telur OBI ad
ganga maetti lengra med frumvarpinu. bPannig meetti i fleiri tilvikum leggja aherslu a
ad einstaklingur njéti adstodar persoénulegs talsmanns samkveemt I6gum nr. 88/2011,
um réttindageeslu fyrir fatlad folk, og jafnvel sérstaks légradamanns skv. 53. gr.
|6graedislaga. Einstaklingar fai pannig frekar og oftar studning vid akvardanatéku i
stad pess ad vald um peirra malefni verdi falid 6&rum.



1. gr.

Akvaedi 1. gr. frumvarpsins Iytur ad 4. gr. ndgildandi laga. | frumvarpinu eru gerdar
ordalagsbreytingar til samraemis vid pa meginstefnu ad légraedissviptingu verdi ekki
beitt nema pegar bryna naudsyn beri til og ljost s& ad 6nnur uUrreedi nytist ekki
einstaklingum til ad rada radum sinum. OBI er sammala framangreindu en telur ad
ganga meetti enn lengra pannig ad textinn endurspegli betur pessi sjénarmid. Pannig
meetti koma skyrar fram hversu mikilveegt samspil er & milli akveeda légraedislaga og
laga nr. 88/2011, um réttindagaeslu fyrir fatlad folk. | fyrsta malslid 4. gr. eetti pannig
ad koma fram skyr tilvisun til laga um réttindageaeslu fyrir fatlad félk og/eda adstodar
personulegs talsmanns samkveemt IV. kafla peirra laga. bvert a pad sem segir i
athugasemdum med 1. gr. frumvarpsins aetti pannig gera pad ad meginreglu laganna
ad almennt sé forsenda l|6graedissviptingar ad oOnnur urraedi, p.a m. adstod
personulegs talsmanns hafi verid fullreynd.

Framangreindu til frekari studnings er bent a medfylgjiandi umfjéllun nefndar
Sameinudu pjédanna um réttindi fatlads félks fra 11. april 2014.

2.gr.

Akvaedi 2. gr. frumvarpsins lytur ad 5. gr. nugildandi laga. | frumvarpinu er ekki maelt
fyrir um hamark timabundinnar |6graedissviptingar. Med hlidsjon af markmidi laganna
veeri eblilegt ad hér veeri meelt fyrir um slikt hamark, t.d. tvd ar til samraemis vid 24.
gr. frumvarpsins.

6. gr.

Akveedi 6. gr. frumvarpsins lytur ad 19. gr. nugildandi laga. Hér gerir OB tillogu um |
frumvarpinu er 16gd til lenging @ hamarkstimabili naudungarvistunar, a grundvelli
akvordunar leeknis, um einn sdlarhring, p.e. ur tveimur sélarhringum i prja. Eins og
adur hefur komid fram verdu ekki séd ad naudsyn sé a pessari breytingu og er hun i
andstédu vid pau sjonarmid sem proast hafa i islenskri réttarframkveemd um
frelsissviptingar an adkomu domstéla.

13. gr.

Akveedi 13. gr. frumvarpsins Iytur ad 26. gr. ndgildandi laga. Hér gerir OBI tillégu um
ad baett verdi vid e. 1id 1. mgr. 26. gr. frumvarpsins. OBI telur ad pad samrymist varla
tiigangi og asteedum naudungarvistunar ad lata vid pad sitla ad kynna
naudungarvistudum manni pau Urraedi sem honum standa til boda. | mérgum tilvikum
er hinn naudungarvistadi ekki i astandi til ad medtaka slikar upplysingar eda &feer um
ad taka akvardanir um réttindi sin til med peim urreedum sem honum standa til boda
samkveemt l6gunum.

Er pvi lagt til ad hér verdi baett vid skyldur vakthafandi leeknis pannig ad hann skuli
skra (i) hveneer haft var samband vid radgjafa og/eda persénulegan talsmann skv. 2.
mgr. 27. gr. laganna og (ii) hvenaer radgjafa/persénulegum talsmanni voru tilkynnt
bau réttardrraedi sem fram koma i e.lid. | samraemi vid framangreint er gert rad fyrir
breytingum a 27. gr.



14. gr.
Akveedi 14. gr. frumvarpsins lytur ad 27. gr. ndgildandi laga. Hér gerir OBI tillégu um
afdrattarlausara ordalag:

i fyrsta lagi er lagt til ad upphaf 1. mgr. 27. gr. verdi svohljédandi:
,Naudungarvistadur madur skal njota radgjafar...”.

Tilgangurinn er ad i O6llum tilvikum sé geett ad pessum grundvallarréttindum
naudungarvistads manns. | frumvarpinu virdist stefnt ad sama markmidi en lagt er til
afdrattarlausara ordalag 1. mgr. ad pessu leyti | ordalaginu felst einnig ad
frumkvaedid ad pvi ad bjdéda og utvega slika radgjéf og studning er ekki a hendi pess
naudungarvistada heldur pess sem abyrgd ber a honum.

| 68ru lagi er lagt til ad 1. malsl. 2. mgr. 27. gr. verdi svohljédandi:
,Vakthafandi laeknir skal hafa samband vid radgjafann svo fljott sem verda ma,
en i sidasta lagi innan 8 klukkustunda fra upphafi naudungarvistunar, og
tilkynna honum um naudungarvistunina.”

Tilgangurinn er ad hamarkstimi verdi settur i stad pess ad eingdngu sé hid lodna
ordalag ,svo fljott sem verda ma“. Meginreglan verdur avallt su ad laekni ber ad hafa
samband mun fyrr en 8 klukkustundir verdi algert hamark sem einungis eigi vid pegar
ekki er heegt ad na i radgjafann fyrr, t.d. pegar naudungarvistun hefst um nétt.

15. gr.

Akvaedi 15. gr. frumvarpsins lytur ad 28. gr. nlgildandi laga. Hér gerir OBI tillégu um
ad pvingud lyfijagjof eda pvingud medferd sé tafarlaust tilkkynnt radgjafa skv. 27. gr.
laganna og personulegum talsmanni.

16. gr.

Akveedi 16. gr. frumvarpsins Iytur ad 29. gr. ndgildandi laga. Hér gerir OBI tillégu um
ad heimild til allt ad 21 dags naudungarvistunar an adkomu domstdla verdi felld
nidur. bessi akveedi laganna eru ekki i samraemi vid grundvallarréttindi peirra sem
hafa verid frelsissviptir. Lagt er til ad akvardanir um lengri naudungarvistanir en 48
klukkustundir verdi teknar af ddmstélum, sbr. fyrri umfjoliun.

17. gr.

Akvaedi 16. gr. frumvarpsins lytur ad nyrri grein, 29. gr. a i 16gunum. Hér gerir OBI
tillégu um ad doémstolar komi fyrr ad malum (p.e. innan 48 klukkustunda) og
einstaklingar verdi ekki naudungarvistadir i allt ad 21 dag adur en mal koma fyrir
démstdla. Med sama rékstudningi leggst OBI gegn tillégu ad 4. mgr. 29. gr. a. sem
meelir fyrir um jafnvel enn lengri naudungarvistun an akvérdunar démara.

Verdi ekki fallist 4 framangreint leggur OBI til breytingar & 30. gr. pannig ad heimild til
malskots nai einnig til 29. gr. a. og ad tilvisun til pess akvaedis verdi baett vid 30. gr.
pa leggur OBI einnig til ad ordalag 3. mgr. 30. gr. verdi mildad og tekid verdi ut
skilyrdi® um ad krafa skuli vera skrifleg. E&li pessara mala leidir til pess ad



neegjanlegt atti ad vera ad beina kréfu til domstdlsins. Form krofu, sem vissulega er
komin fram, a ekki ad hindra framgang sliks mals.

Ekkert um okkur an okkar.

Med vinsemd og virdingu,

UllwOA

Ellen Calmon,
formadur OBI
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Article 12: Equal recognition before the law

Introduction

1 Equality before the law is a basic general principle of human rights protection and is
indispensable for the exercise of other human rights. The Universal Declaration of Human
Rights and the International Covenant on Civil and Political Rights specifically guarantee
the right to equality before the law. Article 12 of the Convention on the Rights of Persons
with Disabilities further describes the content of this civil right and focuses on the areas in
which people with disabilities have traditionally been denied the right. Article 12 does not
set out additional rights for people with disabilities; it simply describes the specific
elements that State parties are required to take into account to ensure the right to equality
before the law for people with disabilities, on an equal basis with others.

2. Given the importance of this article, the Committee facilitated interactive fora for
discussions on legal capacity. From the very useful exchange on the provisions of article 12
by experts, State parties, disabled persons’ organizations, non-governmental organizations,
treaty monitoring bodies, national human rights institutions and United Nations agencies,
the Committee found it imperative to provide further guidance in a general comment.

3. Based on the initial reports of the different State parties that it has reviewed so far,
the Committee observes that there is a general misunderstanding of the exact scope of the
obligations of State parties under article 12 of the Convention. Indeed, there has been a
general failure to understand that the human rights-based model of disability implies a shift
from the substitute decision-making paradigm to one that is based on supported decision-
making. The aim of the present general comment is to explore the general obligations
deriving from the different components of article 12.

4. The present general comment reflects an interpretation of article 12 which is
premised on the general principles of the Convention, as outlined in article 3, namely,
respect for inherent dignity, individual autonomy — including the freedom to make one’s
own choices —, and independence of persons; non-discrimination; full and effective
participation and inclusion in society; respect for difference and acceptance of persons with
disabilities as part of human diversity and humanity; equality of opportunity; accessibility;
equality between men and women; and respect for the evolving capacities of children with
disabilities and respect for the right of children with disabilities to preserve their identities.
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5. The Universal Declaration of Human Rights, the International Covenant on Civil
and Political Rights and the Convention on the Rights of Persons with Disabilities each
specify that the right to equal recognition before the law is operative “everywhere.” In other
words, there are no circumstances permissible under international human rights law in
which a person may be deprived of the right to recognition as a person before the law, or in
which this right may be limited. This is reinforced by article 4, paragraph 2, of the
International Covenant on Civil and Political Rights, which states that no derogation from
this right is permissible even in times of public emergency. Although an equivalent
prohibition on derogation from the right to equal recognition before the law is not specified
in the Convention on the Rights of Persons with Disabilities, the provision in the
International Covenant covers such protection by virtue of article 4, paragraph 4, of the
Convention, which states that the provisions of the Convention on the Rights of Persons
with Disabilities do not derogate from existing international law.

6. The right to equality before the law is also reflected in other core international and
regional human rights treatics. Article 15 of the Convention on the Elimination of All
Forms of Discrimination against Women guarantees women’s equality before the law and
requires the recognition of women’s legal capacity on an equal basis with men, including
with regard to concluding contracts, administering property and exercising their rights in
the justice system. Article 3 of the African Charter on Human and Peoples’ Rights provides
for the right of every person to be equal before the law and to enjoy equal protection of the
law. Article 3 of the American Convention on Human Rights enshrines the right to juridical
personality and the right of every person to recognition as a person before the law.

7. State parties must holistically examine all arcas of law to ensure that the right of
persons with disabilities to legal capacity is not restricted on an unequal basis with others.
Historically, persons with disabilities have been denied their right to legal capacity in many
arcas in a discriminatory manner under substitute decision-making regimes such as
guardianship, conservatorship and mental health laws that permit forced treatment. These
practices must be abolished in order to ensure that full legal capacity is restored to persons
with disabilities on an equal basis with others.

8. Article 12 of the Convention affirms that all persons with disabilities have full legal
capacity. Legal capacity has been prejudicially denied to many groups throughout history,
including women (particularly upon marriage) and ethnic minorities. However, persons
with disabilities remain the group whose legal capacity is most commonly denied in legal
systems worldwide. The right to equal recognition before the law implies that legal capacity
is a universal attribute inherent in all persons by virtue of their humanity and must be
upheld for persons with disabilities on an equal basis with others. Legal capacity is
indispensable for the exercise of civil, political, economic, social and cultural rights. It
acquires a special significance for persons with disabilities when they have to make
fundamental decisions regarding their health, education and work. (The denial of legal
capacity to persons with disabilities has, in many cases, led to the deprivation of many
fundamental rights, including the right to vote, the right to marry and found a family,
reproductive rights, parental rights, the right to give consent for intimate relationships and
medical treatment, and the right to liberty.)

9. All persons with disabilities, including those with physical, mental, intellectual or
sensory impairments, can be affected by denial of legal capacity and substitute decision-
making. However, persons with cognitive or psychosocial disabilities have been, and still
are, disproportionately affected by substitute decision-making regimes and denial of legal
capacity. The Committee reaffirms that a person’s status as a person with a disability or the
existence of an impairment (including a physical or sensory impairment) must never be
grounds for denying legal capacity or any of the rights provided for in article 12. All
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practices that in purpose or effect violate article 12 must be abolished in order to ensure that
full legal capacity is restored to persons with disabilities on an equal basis with others.

9bis. This General Comment is focused primarily on the normative content of Article 12
and the State obligations that emerge. The Committee will continue to do work in this arca
and provide further in-depth description of the rights and obligations in Article 12 with its
future concluding observations, general comments, and other work

Normative content of article 12

Article 12, paragraph 1

10.  Article 12, paragraph 1, reaffirms the right of persons with disabilities to be
recognized as persons before the law. This guarantees that every human being is respected
as a person possessing legal personality, which is a prerequisite for the recognition of a
person’s legal capacity.

Article 12, paragraph 2

11.  Article 12, paragraph 2, recognizes that persons with disabilities enjoy legal capacity
on an equal basis with others in all areas of life. Legal capacity includes the capacity to be
both a holder of rights and an actor under the law. Legal capacity to be a holder of rights
entitles the person to full protection of his or her rights by the legal system. Legal capacity
to act under the law recognizes person as an agent with the power to engage in transactions
and in general to create, modify or end legal relationships. The right to recognition as a
legal agent is provided for in article 12, paragraph 5, of the Convention, which outlines the
duty of State parties to “take all appropriate and effective measures to ensure the equal right
of persons with disabilities to own or inherit property, to control their own financial affairs
and to have equal access to bank loans, mortgages and other forms of financial credit, and
shall ensure that persons with disabilities are not arbitrarily deprived of their property™.

12.  Legal capacity and mental capacity are distinct concepts. Legal capacity is the
ability to hold rights and duties (legal standing) and to exercise these rights and duties
(legal agency). It is the key to accessing meaningful participation in society. Mental
capacity refers to the decision-making skills of a person, which naturally vary from one
person to another and may be different for a given person depending on many factors,
including environmental and social factors. In the past, legal instruments such as the UDHR
(Article 6), the ICCPR (Article 16), and CEDAW (Article 15) did not specify the
distinction between mental and legal capacity. The CRPD (Article 12) now makes it clear
that “unsoundedness of mind” and other discriminatory labels are not legitimate reasons for
the denial of legal capacity (legal standing and legal agency). Under article 12 of the
Convention, perceived or actual deficits in mental capacity must not be used as justification
for denying legal capacity.

12bis. Legal capacity is an inherent right accorded to all people including persons
with disabilitics. As noted, it consists of two strands. The first is the legal standing to have
rights, to be recognized as a legal person before the law. This may include, for example,
having a birth certificate, seeck medical assistance, register to be on the electoral role, or
applying for a passport. The second is the legal agency to act on those rights, and to have
those actions recognized by the law. It is this component that is frequently denied or
diminished for persons with disabilitiecs. For example, laws may allow persons with
disabilities to own property, but do not always respect the actions of people in terms of
buying and selling property. Legal capacity means that all people, including persons with
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disabilities, have legal standing and legal agency simply by virtue of being human.
Therefore, both these strands of legal capacity must be recognized for the right to legal
capacity for persons with disabilities to be fulfilled; they cannot be separated.

The concept of mental capacity is highly controversial in and of itself. It is not, as it is
commonly presented, an objective, scientific and naturally occurring phenomenon. Mental
capacity is contingent on social and political contexts, as are the disciplines, professions
and practices which play a dominant role in assessing mental capacity.

13.  In most of the State party reports that the Committee has examined so far, the
concepts of mental and legal capacity have been conflated so that where a person is
considered to have impaired decision-making skills, often because of a cognitive or
psychosocial disability, his or her legal capacity to make a particular decision is
consequently removed. This is decided simply on the basis of the diagnosis of an
impairment (status approach), or where a person makes a decision that is considered to have
negative consequences (outcome approach), or where a person’s decision-making skills are
considered to be deficient (functional approach). The functional approach attempts to assess
mental capacity and deny legal capacity accordingly. (Often based on whether an individual
can understand the nature and consequences of a decision and/or whether she/he can use or
weigh the relevant information.) This functional approach is flawed for two key reasons.
The first is that it is discriminatorily applied to people with disabilities. The second is that it
presumes to be able to accurately assess the inner-workings of the human mind and to then
deny a core human right — the right to equal recognition before the law — when an
individual does not pass the assessment. In all these approaches, a person’s disability and/or
decision-making skills are taken as legitimate grounds for denying his or her legal capacity
and lowering his or her status as a person before the law. Article 12 does not permit such
discriminatory denial of legal capacity, but rather requires that support be provided in the
exercise of legal capacity.

Article 12, paragraph 3

14.  Article 12, paragraph 3, recognizes that state parties have an obligation to provide
access to support in the exercise of their legal capacity. State parties must refrain from
denying persons with disabilities their legal capacity, and instead must provide persons with
disabilities access to the support that may be necessary to enable them to make decisions
that have legal effect.

15.  Support in the exercise of legal capacity must respect the rights, will and preferences
of persons with disabilities and should never amount to substitute decision-making. Article
12, paragraph 3, does not specify what form the support should take. “Support” is a broad
term that encompasses both informal and formal support arrangements, of varying types
and intensity. For example, persons with disabilities may choose one or more trusted
support persons to assist them in exercising their legal capacity for certain types of
decisions, or may call on other forms of support, such as peer support, advocacy (including
self-advocacy support), or assistance with communication. Support to persons with
disabilities in the exercise of their legal capacity might include measures relating to
universal design and accessibility, —such as requiring private and public actors such as
banks and financial institutions to provide understandable information or the provision of
professional sign language interpretation —, in order to enable persons with disabilities to
perform the legal acts required to open a bank account, conclude contracts or conduct other
social transactions. Support can also constitute the development and recognition of diverse,
non-conventional methods of communication, especially for those who use non-verbal
forms of communication to express their will and preferences. For many persons with
disabilities, the ability to plan in advance is an important form of support, whereby they can
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state their will and preferences which should be followed at a time when they may not be in
a position to communicate their wishes to others. All persons with disabilities have the right
to engage in advance planning and should be given the opportunity to do so on an equal
basis with others. A choice of various forms of advance planning mechanisms can be
provided by State parties to accommodate various preferences, but all options should be
non-discriminatory. Support should be provided to the individual where desired to complete
an advance planning process. The point at which an advance directive enters into force (and
ceases to have effect) should be decided by the person in the text of the directive and should
not be based on an assessment that the person lacks mental capacity.

16.  The type and intensity of support to be provided will vary significantly from one
person to another due to the diversity of persons with disabilities. This is in accordance
with article 3 (d), which sets out “respect for difference and acceptance of persons with
disabilities as part of human diversity and humanity” as a general principle of the
Convention. At all times, including during crisis situations, the individual autonomy and
capacity of persons with disabilities to make decisions must be respected.

17.  Some persons with disabilitics only seek recognition of their right to legal capacity
on an equal basis with others further to in Article 12, paragraph 2, and may not wish to
exercise their right to support as provided for in article 12, paragraph 3.

Article 12, paragraph 4

18.  Article 12, paragraph 4, outlines the safeguards that must be present in a system of
support in the exercise of legal capacity. Article 12, paragraph 4, must be read in
conjunction with the rest of article 12 and the whole Convention. It requires State parties to
create appropriate and effective safeguards for the exercise of legal capacity. The primary
purpose of these safeguards must be to ensure the respect of the person’s rights, will and
preferences. In order to accomplish this, the safeguards must provide protection from abuse
on an equal basis with others.

18bis Where, after significant efforts have been made, it is not practicable to determine the
will and preference of an individual, ‘best interpretation of will and preference’ must
replace ‘best interests’ determinations. This respects the rights, will and preferences of the
individual, according to Article 12 (4). The ‘best interests’ principle is not a safeguard
which complies with article 12 in relation to adults. The ‘will and preference’ paradigm
must replace the ‘best interests’ paradigm to ensure that persons with disabilities enjoy the
right to legal capacity on an equal basis with others.

18ter All people risk being subject to “‘undue influence’ yet this may be exacerbated for
those who rely on the supports of others to make decisions. Undue influence is
characterized where the quality of the interaction between the support person and the
person being supported includes signs of fear, aggression, threat, deception or
manipulation. Safeguards for the exercise legal capacity must include protection against
undue influence — however the protection must also respect the rights, will and preferences
of the person, including the right to take risks and make mistakes.

Article 12, paragraph §

19.  Article 12, paragraph 5, requires that State parties take measures — including
legislative, administrative, judicial and other practical measures — to ensure the rights of
persons with disabilities with respect to financial and economic affairs, on an equal basis
with others. Access to finance and property has traditionally been denied to persons with
disabilities based on the medical model of disability. This approach of denying persons
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with disabilities legal capacity for financial matters must be replaced with support to
exercise legal capacity, in accordance with article 12, paragraph 3. In the same way as
gender may not be used as the basis for discrimination in the areas of finance and property,'
neither may disability.

Obligations of State parties

20.  State parties have an obligation to respect, protect and fulfil the right of persons with
all disabilities to equal recognition before the law. In this regard, State parties should
refrain from any action that deprives persons with disabilities of the right to equal
recognition before the law. State parties should take action to prevent non-State actors and
private persons from interfering in the ability of persons with disabilities to realize and
enjoy their human rights, including the right to legal capacity. One of the aims of support in
the exercise of legal capacity is to build the confidence and skills of persons with
disabilities so that they can exercise their legal capacity with less support in the future if
they so wish. State parties have an obligation to provide training for persons receiving
support so that they can decide when less support is needed or when they no longer require
support in the exercise of their legal capacity.

21.  In order to fully recognize “universal legal capacity”, whereby all persons
(regardless of disability or decision-making skills) inherently possess legal capacity, State
partiecs must abolish denials of legal capacity that are discriminatory on the basis of
disability in purpose or effect.

22. Inits concluding observations relating to article 12, the Committee on the Rights of
Persons with Disabilities has repeatedly stated that the State parties concerned must
“review the laws allowing for guardianship and trusteeship, and take action to develop laws
and policies to replace regimes of substitute decision-making by supported decision-
making, which respects the person’s autonomy, will and preferences”.

23.  Substitute decision-making regimes can take many different forms, including
plenary guardianship, judicial interdiction and partial guardianship. However, these regimes
have certain common characteristics: they can be defined as systems where
(1) legal capacity is removed from a person, even if this is just in respect of a single
decision; (ii) a substitute decision-maker can be appointed by someone other than the
person concerned, and this can be done against his or her will or (iii) any decision made by
a substitute decision-maker is based on what is believed to be in the objective “best
interests” of the person concerned, as opposed to being based on the person’s own will and
preferences.

24.  State parties’ obligation to replace substitute decision-making regimes by supported
decision-making requires both the abolition of substitute decision-making regimes and the
development of supported decision-making alternatives. The development of supported
decision-making systems in parallel with the maintenance of substitute decision-making
regimes is not sufficient to comply with article 12 of the Convention.

25. A supported decision-making regime comprises various support options which give
primacy to a person’s will and preferences and respect human rights norms. It should
provide protection for all rights, including those related to autonomy (right to legal
capacity, right to equal recognition before the law, right to choose where to live, etc.) and
rights related to freedom from abuse and ill-treatment (right to life, right to physical

See Convention on the Elimination of All Forms of Discrimination against Women, art. 13 (b).
See Convention on the Rights of Persons with Disabilities, art. 2, in conjunction with art. 5.
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integrity, etc.). Furthermore, systems of supported decision-making should not over-
regulate the lives of persons with disabilities. While supported decision-making regimes
can take many forms, they should all incorporate certain key provisions to ensure
compliance with article 12 of the Convention, including the following:

(@ Supported decision-making must be available to all. A person’s level of
support needs (especially where these are high) should not be a barrier to obtaining support
in decision-making;

(b) All forms of support in the exercise of legal capacity (including more
intensive forms of support) must be based on the will and preference of the person, not on
what is perceived as being in his or her objective best interests;

© A person’s mode of communication must not be a barrier to obtaining
support in decision-making, even where this communication is non-conventional, or
understood by very few people;

(d)  Legal recognition of the support person(s) formally chosen by a person must
be available and accessible, and the State has an obligation to facilitate the creation of
support, particularly for people who are isolated and may not have access to naturally
occurring supports in the community. This must include a mechanism for third parties to
verify the identity of a support person as well as a mechanism for third parties to challenge
the action of a support person if they believe that the support person is not acting based on
the will and preference of the person concerned,

(¢)  Inorder to comply with the requirement set out in article 12, paragraph 3, of
the Convention that State partics must take measures to “provide access” to the support
required, State parties must ensure that support is available at nominal or no cost to persons
with disabilities and that lack of financial resources is not a barrier to accessing support in
the exercise of legal capacity;

@ Support in decision-making must not be used as justification for limiting
other fundamental rights of persons with disabilities, especially the right to vote, the right to
marry (or establish a civil partnership) and found a family, reproductive rights, parental
rights, the right to give consent for intimate relationships and medical treatment, and the
right to liberty;

(g)  The person must have the right to refuse support and terminate or change the
support relationship at any time;

(h)  Safeguards must be set up for all processes relating to legal capacity and
support in exercising legal capacity. The goal of safeguards is to ensure that the person’s
will and preferences are respected.

(1) The provision of support to exercise legal capacity should not hinge on mental
capacity assessments; new, non-discriminatory indicators of support needs are required in
the provision of support to exercise legal capacity.

26.  The right to equality before the law has long been recognized as a civil and political
right, with roots in the International Covenant on Civil and Political Rights. Civil and
political rights attach at the moment of ratification and State parties are required to take
steps to immediately realize these rights. As such, the rights provided for in article 12 apply
at the moment of ratification and are subject to immediate realization. The state obligation
to provide access to support for the exercise of legal capacity in Article 12(3) is a state
obligation required for the fulfilment of the civil and political right to equal recognition
before the law. Progressive realization (art. 4, para. 2) does not apply to article 12. Upon
ratification, State parties must immediately begin to take steps towards the realization of the
rights in article 12. These steps must be deliberate, well-planned, and include the
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consultation and meaningful participation of people with disabilitics and their
organizations.

Relationship with other provisions of the Convention

27.  Recognition of legal capacity is inextricably linked to the enjoyment of many other
human rights provided for in the Convention on the Rights of Persons with Disabilities,
including, but not limited to, the right to access justice (art. 13), the right to be free from
involuntary detention in a mental health facility and not to be forced to undergo mental
health treatment (art. 14), the right to respect for one’s physical and mental integrity (art.
17), the right to liberty of movement and nationality (art. 18), the right to choose where and
with whom to live (art. 19), the right to freedom of expression (art. 21), the right to marry
and found a family (art. 23), the right to consent to medical treatment (art. 25), and the right
to vote and stand for election (art. 29). Without recognition of the person as a person before
the law, the ability to assert, exercise and enforce these rights, and many other rights
provided for in the Convention, is significantly compromised.

Article 5: Equality and non-discrimination

28.  To achieve equal recognition before the law, legal capacity must not be denied
discriminatorily. Article 5 of the Convention guarantees equality for all persons under and
before the law and the right to equal protection of the law. It expressly prohibits all
discrimination on the basis of disability. Discrimination on the basis of disability is defined
in article 2 of the Convention as “any distinction, exclusion or restriction on the basis of
disability which has the purpose or effect of impairing or nullifying the recognition,
enjoyment or exercise, on an equal basis with others, of all human rights and fundamental
freedoms”. Denial of legal capacity having the purpose or effect of interfering with the right
of persons with disabilities to equal recognition before the law is a violation of articles 5
and 12 of the Convention. Indeed, a State has the ability to restrict the legal capacity of a
person based on certain circumstances, such as bankruptcy or criminal conviction.
However, the right to equal recognition before the law and freedom from discrimination
requires that when the State denies legal capacity, it must be on the same basis for all
persons. Denial of legal capacity must not be based on a personal trait such as gender, race,
or disability, or have the purpose or effect of treating such persons differently.

29.  Freedom from discrimination in the recognition of legal capacity restores autonomy
and respects the human dignity of the person in accordance with the principles enshrined in
article 3 (a) of the Convention. Freedom to make one’s own choices most often requires
legal capacity. Independence and autonomy include the power to have one’s decisions
legally respected. The need for support and reasonable accommodation in making decisions
shall not be used to question a person’s legal capacity. Respect for difference and
acceptance of persons with disabilities as part of human diversity and humanity (art. 3 (d))
is incompatible with granting legal capacity on an assimilationist basis.

30.  Non-discrimination includes the right to reasonable accommodation in the exercise
of legal capacity (art. 5, para. 3). Reasonable accommodation is defined in article 2 of the
Convention as “necessary and appropriate modification and adjustments not imposing a
disproportionate or undue burden, where needed in a particular case, to ensure to persons
with disabilities the enjoyment or exercise on an equal basis with others of all human rights
and fundamental freedoms”. The right to reasonable accommodation in the exercise of legal
capacity is separate from and complementary to the right to support in the exercise of legal
capacity. State parties are required to make any modifications or adjustments to allow
persons with disabilities to exercise their legal capacity, unless it is a disproportionate or
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undue burden. Such modifications or adjustments may include, but are not limited to,
access to essential buildings such as courts, banks, social benefit offices, voting venues;
accessible information regarding decisions which have legal effect; and personal assistance.
The right to support in the exercise of legal capacity shall not be limited by the claim of
disproportionate or undue burden. The State has an absolute obligation to provide access to
support in the exercise of legal capacity.

Article 6: Women with disabilities

31.  Article 15 of the Convention on the Elimination of All Forms of Discrimination
against Women provides for women’s legal capacity on an equal basis with men, thereby
acknowledging that recognition of legal capacity is integral to equal recognition before the
law: “State parties shall accord to women, in civil matters, a legal capacity identical to that
of men and the same opportunities to exercise that capacity. In particular, they shall give
women equal rights to conclude contracts and to administer property and shall treat them
equally in all stages of procedure in courts and tribunals™ (para. 2). This provision applies
to all women, including women with disabilities. The Convention on the Rights of Persons
with Disabilities recognizes that women with disabilitics may be subject to multiple and
intersectional forms of discrimination based on gender and disability. For example, women
with disabilities are subjected to high rates of forced sterilization, and are often denied
control of their reproductive health and decision-making, the assumption being that they are
not capable of consenting to sex. Certain jurisdictions also have higher rates of imposing
substitute decision-makers on women than on men. Therefore, it is particularly important to
reaffirm that the legal capacity of women with disabilities should be recognized on an equal
basis with others.

Article 7: Children with disabilities

32.  While article 12 of the Convention protects equality before the law for all persons,
regardless of age, article 7 of the Convention recognizes the developing capacities of
children and requires that “in all actions concerning children with disabilities, the best
interests of the child [...] be a primary consideration” (para. 2) and that “their views [be]
given due weight in accordance with their age and maturity” (para. 3). To comply with
article 12, State parties must examine their laws to ensure that the will and preferences of
children with disabilities are respected on an equal basis with other children.

Article 9: Accessibility

33.  The rights provided for in article 12 are closely tied to the state obligations relating
to accessibility (art. 9) because the right to equal recognition before the law is necessary to
enable persons with disabilities to live independently and participate fully in all aspects of
life. Article 9 demands the identification and elimination of barriers to facilities or services
open or provided to the public.

Lack of accessibility of information and communication, and inaccessible services may
constitute barriers to the realization of legal capacity for some persons with disabilities in
practice. Therefore state parties must make all procedures for the exercise of legal
capacities and all information and communication pertaining to it fully accessible. State
parties must review their laws and practices to ensure that the right to legal capacity and
accessibility are being realized.
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Article 13: Access to justice

34,  State parties have an obligation to ensure that persons with disabilities have access
to justice on an equal basis with others. The recognition of the right to legal capacity is
essential for access to justice in many respects. In order to seek enforcement of their rights
and obligations on an equal basis with others, persons with disabilitiecs must be recognized
as persons before the law with equal standing in courts and tribunals. State parties must also
ensure that persons with disabilities have access to legal representation on an equal basis
with others. This has been identified as a problem in many jurisdictions and must be
remedied — including by ensuring that persons who experience interference with their right
to legal capacity have the opportunity to challenge such interference (on their own behalf or
with legal representation) and to defend their rights in court. Persons with disabilities have
often been excluded from key roles in the justice system as lawyers, judges, witnesses or
members of a jury.

35.  Police officers, social workers, and other first responders must be trained to
recognize persons with disabilities as full persons before the law and to give the same
weight to complaints and statements from persons with disabilities as they would give to
non-disabled persons. This entails training and awareness-raising in these important
professions. Persons with disabilities must also be granted legal capacity to testify on an
equal basis with others. Article 12 of the Convention guarantees support in the exercise of
legal capacity, including the capacity to testify in judicial, administrative and other legal
proceedings. Such support could take various forms, including recognition of diverse
communication methods, allowing video testimony in certain situations, procedural
accommodation, the provision of professional sign language interpretation and other
assistive methods. The judiciary must also be trained and made aware of their obligation to
respect the legal capacity of persons with disabilities, including legal agency and standing.

Articles 14 and 25: Liberty, security and consent

36.  Respecting the right to legal capacity of persons with disabilities on an equal basis
includes respecting the right of persons with disabilities to liberty and security of the
person. The denial of the legal capacity of persons with disabilities and their detention in
institutions against their will, either without their consent or with the consent of a substitute
decision-maker, is an ongoing problem. This practice constitutes arbitrary deprivation of
liberty and violates articles 12 and 14 of the Convention. State parties must refrain from
such practices and establish a mechanism to review cases whereby persons with disabilities
have been placed in a residential setting without their specific consent.

37.  The right to enjoyment of the highest attainable standard of health (art. 25) includes
the right to health care on the basis of free and informed consent. State parties have an
obligation to require all health and medical professionals (including psychiatric
professionals) to obtain the free and informed consent of persons with disabilities prior to
any treatment. In conjunction with the right to legal capacity on an equal basis with others,
State parties have an obligation not to permit substitute decision-makers to provide consent
on behalf of persons with disabilities. All health and medical personnel should ensure
appropriate consultation that directly engages the person with disabilities. They should also
ensure, to the best of their ability, that assistants or support persons do not substitute or
have undue influence over the decisions of persons with disabilities.
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Articles 15, 16 and 17: Respect for personal integrity and freedom from
torture, violence, exploitation and abuse

38.  As has been stated in several concluding observations, forced treatment by
psychiatric and other health and medical professionals is a violation of the right to equal
recognition before the law and an infringement of the rights to personal integrity (art. 17),
freedom from torture (art. 15), and freedom from violence, exploitation and abuse (art. 16).
This practice denies the legal capacity of a person to choose medical treatment and is
therefore a violation of article 12 of the Convention. State Parties must, instead, respect the
legal capacity of persons with disabilities to make decisions at all times, including in crisis
situations, ensure that accurate and accessible information is provided about service options
and that non-medical approaches are made available, and provide access to independent
support. State partiecs have an obligation to provide access to support for decisions
regarding psychiatric and other medical treatment. Forced treatment is a particular problem
for persons with psychosocial, intellectual and other cognitive disabilities. State parties
must abolish policies and legislative provisions that allow or perpetrate forced treatment, as
it is an ongoing violation found in mental health laws across the globe, despite empirical
evidence indicating its lack of effectiveness and the views of people using mental health
systems who have experienced deep pain and trauma as a result of forced treatment. The
Committee recommends that State parties ensure that decisions relating to a person’s
physical or mental integrity can only be taken with the free and informed consent of the
person concerned.

Article 18: Nationality

39.  Persons with disabilitics have the right to a name and registration of their birth as
part of the right to recognition everywhere as a person before the law (art. 18, para. 2). State
partics must take the necessary measures to ensure that children with disabilities are
registered at birth. This right is provided for in the Convention on the Rights of the Child
(art. 7); however, children with disabilities are disproportionately likely not to be registered
as compared with other children. This denies them citizenship, often also denies them
access to health care and education, and can even lead to their death. Since there is no
official record of their existence, their death may occur with relative impunity.

Article 19: Living independently and being included in the community

40.  To fully realize the rights provided for in article 12, it is imperative that persons with
disabilities have opportunitics to develop and express their will and preferences, in order to
exercise their legal capacity on an equal basis with others. This means that persons with
disabilities must have the opportunity to live independently in the community and to make
choices and to have control over their everyday lives, on an equal basis with others, as
provided for in article 19.

41.  Interpreting article 12, paragraph 3, in the light of the right to live in the community
(art. 19) means that support in the exercise of legal capacity should be provided using a
community-based approach. State parties must recognize that communities are assets and
partners in the process of learning what types of support are needed in the exercise of legal
capacity, including raising awareness about different support options. State parties must
recognize the social networks and naturally occurring community supports (including
friends, family and schools) of persons with disabilities as key to supported decision-
making. This is consistent with the Convention’s emphasis on the full inclusion and
participation of persons with disabilities in the community.

11
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42.  The segregation of persons with disabilities in institutions continues to be a
pervasive and insidious problem that violates a number of the rights guaranteed under the
Convention. The problem is exacerbated by the widespread denial of legal capacity to
persons with disabilities, which allows others to consent to their placement in institutional
settings. The directors of institutions are also commonly vested with the legal capacity of
the persons residing therein. This places all power and control over the person in the hands
of the institution. In order to comply with the Convention and respect the human rights of
persons with disabilities, deinstitutionalization must be achieved and legal capacity must be
restored to all persons with disabilities, who must be able to choose where and with whom
to live (art. 19). A person’s choice of where and with whom to live should not affect his or
her right to access support in the exercise of his or her legal capacity.

Article 22: Privacy

43, Substitute decision-making regimes, in addition to being incompatible with article
12 of the Convention, also potentially violate the right to privacy of persons with
disabilities, as substitute decision-makers usually gain access to a wide range of personal
and other information regarding the person. In establishing supported decision-making
systems, State parties must ensure that those providing support in the exercise of legal
capacity fully respect the right to privacy of persons with disabilities.

Article 29: Political participation

44.  Denial or restriction of legal capacity has been used to deny political participation,
especially the right to vote, for certain persons with disabilities. In order to fully realize the
equal recognition of legal capacity in all aspects of life, it is important to recognize the legal
capacity of persons with disabilities in public and political life (art. 29). This means that a
person’s decision-making ability cannot be a justification for any exclusion of persons with
disabilities from exercising their political rights, including the right to vote, the right to
stand for election and the right to serve as a member of a jury.

45.  State parties have an obligation to protect and promote the right of persons with
disabilities to access the support of their choice in voting by secret ballot, and to participate
in all elections and referenda without discrimination. The Committee further recommends
that State parties guarantee the right of persons with disabilities to stand for elections, to
effectively hold office and to perform all public functions at all levels of government, with
reasonable accommodation and support, where desired, in the exercise of their legal
capacity.

Implementation at the national level

46.  In the light of the normative content and obligations outlined above, State partics
should take the following steps to ensure the full implementation of article 12 of the
Convention on the Rights of Persons with Disabilities:

(@)  Recognize persons with disabilities as persons before the law, having legal
personality and legal capacity in all aspects of life, on an equal basis with others. This
requires the abolition of substitute decision-making regimes and mechanisms that deny
legal capacity which discriminate in purpose or effect against persons with disabilities. It is
recommended that State Parties create statutory language protecting the right to legal
capacity on an equal basis for all;
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(b)  Establish, recognize and provide persons with disabilities with access to a
broad range of supports in the exercise of their legal capacity. Safeguards for these supports
must be premised on respect for the rights, will and preferences of persons with disabilities.
The supports should meet the criteria set out in paragraph 25 above on the obligations of
State parties to comply with article 12, paragraph 3, of the Convention;

(¢)  Closely consult with and actively involve persons with disabilities, including
children with disabilities, through their representative organizations, in the development
and implementation of legislation, policies and other decision-making processes give effect
to article 12.

47.  The Committee encourages State partics to undertake or devote resources to the
research and development of best practices respecting the right to equal recognition of the
legal capacity of persons with disabilitics and support in the exercise of legal capacity.

48.  State Parties are encouraged to develop effective mechanisms to combat both formal
and informal substitute decision-making. To this end, the Committee urges State partics to
ensure that persons with disabilities have the opportunity to make meaningful choices in
their lives and develop their personalities, to support the exercise of their legal capacity.
This includes, but is not limited to: opportunitics to build social networks; opportunities to
work and earn a living on an equal basis with others; multiple choices for place of residence
in the community; and inclusion in education at all levels.
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