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Efni:  Umsdgn Hagsmunasamtaka heimilanna um 384. mal & 145. I6gg'afarpingi
Vextir og verdtrygging o.fl. (erlend lan, EES-reglur)

Frumvarp pad sem hér um raedir snyr ad tveimur mismunandi formum lansfjar, annars vegar
lansfé i erlendum gjaldmidlum, og hins vegar ,lansfé par sem greidslur breytast i samraemi vid
gengi erlendra gjaldmidla" eins og pad er ordad i frumvarpinu eda 6llu heldur lansfé sem er
verdtryggt midad vid gengi erlendra gjaldmidla (gengistryggt). Svo virdist sem i frumvarpinu séu
pessi tvd 6liku lansform 16gd ad jofnu og er lagt til ad sému reglur skuli gilda um pau baedi.
Hagsmunasamtok heimilanna telja pa nalgun ad malinu ekki adeins vera ranga heldur beinlinis
varasama og pau rok sem feerd eru fyrir henni i greinargerd med frumvarpinu ekki standast nanari
skodun. Jafnframt leggjast samtokin alfarid gegn pvi ad gengistryggd lan verdi heimilud. Hér & eftir
verdur nanar gerd grein fyrir pessum sjonarmidum og 68rum athugasemdum vid frumvarpid.

I. Adgreining lansforma

LAn sem tengjast & einhvern hatt erlendum gjaldmidlum hafa verid talsvert til umraedu i
pjéofélaginu & undanférnum arum, ekki sist vegna peirra stokkbreytinga sem urdu & slikum lanum i
kjolfar fjarmalahrunsins arid 2008. | peirri umraedu hefur pvi midur oft geett alvarlegs misskilnings
og rangrar hugtakanotkunar, en frumvarp petta virdist vera sama marki brennt. | heiti
frumvarpsins og inngangi greinargerdar med pvi er notad hugtakio ,erlend lan" sem er rangnefni,
pvi edli malsins samkvaemt geta islensk 16g ekki nad yfir l[an sem eru veitt utan islenskrar l6gségu.

i athugasemdum vid 1. gr. frumvarpsins segir jafnframt ad ekki pyki asteeda til pess ad greina &
milli pessarra flokka lansfjar mea tilliti til aheettu fyrir lantaka, lanveitendur og pjodarbuid, og i lll.
kafla greinargerdar med frumvarpinu er pvi haldid fram ad aheetta af slikum lantokum sé i
meginatridum s sama. Slikar fullyrdingar eiga pé ekki vid rok ad stydjast, pvi eins og deemi fra
undanférnum arum syna getur verid vandkveedum bundid ad afla gjaldeyris medan 6dru mali kann
a0 gegna um islenskar krénur. ba hafa pessar tveer tegundir lana hlotid mismunandi Grlausnir fyrir
domstolum, sem hafa skilad gjorélikum nidurstédum fyrir samsvarandi hopa lantakenda.

i . kafla greinargerdar med frumvarpinu segir jafnframt ad pad hafi reynst prautin pyngri ad
greina & milli erlendra lana og gengistryggdra lana eins og démaframkvaemd lidinna sé til vitnis um.
petta eru ad mati samtakanna ekki haldbeer rok fyrir pvi ad leggja pessi lansform ad jofnu, heldur
miklu frekar vitnisburdur um pa miklu agalla sem verid hafa & umreeddri domaframkvaemd, par
sem ddémendur virdast i mérgum tilvikum hafa verid haldnir sama misskilningi og &dur var nefndur
sem stafar ad storu leyti af rangri hugtakanotkun og skorti a réttum upplysingum.
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Med 1. gr. frumvarpsins er lagt til ad baedi lan i erlendum gjaldmidlum og gengistryggd lan verdi
feerd undan gildissvidi verdtryggingarkafla laga um vexti og verdtryggingu nr. 38/2001. Hvad lan i
erlendum gjaldmidlum vardar er slikur askilnadur éparfur par sem i fyrstu setningu kaflans kemur
fram ad hann gildir adeins um sparifé og lansfé i islenskum krénum. Gengistryggd lan veeri aftur a
moéti dedlilegt ad fella undan peim akvadum laga sem eiga vid um verdtryggingu, par sem pau eru
einmitt verdtryggd og enginn munur er a peim og 6drum verdtryggdum lanum nema su visitala
sem verdtryggingin er midud vid. Fra ondverdu hefur pad verid meginregla islenskra laga ad
verdtrygging sé almennt ekki heimil nema ad pvi leyti sem hin er heimilud sérstaklega med logum,
eins og hefur margitrekad verid stadfest i ddmaframkvamd. bar af leidandi er 1. gr. frumvarpsins i
raun markleysa, sem myndi adeins auka vid pa réttardvissu sem rikt hefur um gengisbundin lan a
undanférnum arum likt og visad er til i greinargerd med frumvarpinu. Vegna pessarra alvarlegu
agalla 4 1. gr. frumvarpsins er hin beinlins éteek og verdur pvi ad fella hana brott.

Il. Gjaldeyrislan

Lan sem veitt eru i erlendum gjaldmidlum, p.e.a.s. pannig ad andvirdi lansins er raunverulega
afgreitt til lantakanda i erlendum gjaldeyri, hafa fram til pessa verid logleg. Med frumvarpinu er
ekki lagt til ad pvi verdi breytt. Aftur & moéti er lagt til ad skyrari reglur verdi settar um slikar
lanveitingar, par & medal takmarkanir, sem byggjast & sjonarmidum um neytendavernd og
fijarmalastodugleika. Samtokin leggjast ekki gegn pvi ad settur verdi lagarammi utan um slikar
l[anveitingar. Hinsvegar er vert ad geta pess ad vid medferd efnahags- og vidskiptanefndar a fyrra
frumvarpi svipads efnis a sidasta pingi, komu fram tillégur fra umsagnaradilum sem tekid var undir
i drogum ad nefndaraliti, var6andi upplysingaskyldu lanveitenda gagnvart neytendum og rétt
neytenda til uppgreidslu eda umbreytingar lans yfir i annan gjaldmidil an aukakostnadar fari svo ad
forsendur lanveitingar bresti. bessar tilldgur virGast pvi midur ekki hafa ratad inn i frumvarpid i
beirri mynd sem nu liggur fyrir. Akvaedi par ad IGtandi eru reyndar til stadar i fyrirliggjandi
frumvarpi til nyrra laga um fasteignalan til neytenda, en ad mati samtakanna vaeri samt full asteeda
til ad kveda @ um samskonar reglur i hinum almennu lI6gum um neytendalan nr. 33/2013.

lll. Gengistryggd lan

[ greinargerd med frumvarpinu er talsvert fjallad um rokstutt alit Eftirlitsstofnunar EFTA fra 22. mai
2013 par sem kemur fram ad stofnunin telji bann islenskra laga vid gengistryggingu ekki
samrymast meginreglu EES-samningsins um frjalst fjarmagnsflaedi. Upphaf malsins ma rekja til
kvortunar sem beint var til stofnunarinnar af halfu formanns slitastjérnar eins peirra féllnu
fjarmalafyrirtaekja sem brutu gegn ldgum med pvi ad veita slik lan. [ bréfaskiptum vid stofnunina
vegna malsins kemur fram su eindregna afstada islenskra stjérnvalda ad bann vid gengistryggingu
feli ekki i sér neina takmorkun a frjalsu flaedi fjarmagns, enda séu lan i erlendum gjaldmi&lum
fullkomlega logleg. Jafnframt koma par fram upplysingar sem stadfesta flest pad sem
Hagsmunasamtok heimilanna hafa bent 4 vardandi eiginleika slikra lana, par & medal ad pau eru
raunverulega fjarmognud i islenskum kronum en hinir erlendu gjaldmidlar eru eingdngu notadir
sem vidmid. Jafnframt ad med veitingu slikra lana sé peirri gridarlegu gengisahaettu sem fylgi
l[antoku i erlendum gjaldmidlum allri velt yfir 4 lantakendur, pratt fyrir ad peir fai engan gjaldeyri i
hendur heldur adeins islenskar kréonur. Med pvi hverfi ekki dhaettan ur bankakerfinu heldur
umbreytist hdn adeins Ur gengisdhaettu yfir i skuldarahaettu sem raungerist ef skuldara prytur
greidslugetu vegna oveentrar hakkunar & greidslubyrdi i kjolfar gengisbreytinga, og ad mati
Fjarmalaeftirlitsins séu slik Ian pvi afar ahattusom, baedi fyrir lantakendur og lanveitendur.
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Med hlidsjon af framangreindri og margitrekadri afstédu islenskra stjérnvalda, seetir mikilli furdu
su fyrireetlan ad heimila slik [an, burtséd fra framangreindum annmorkum a frumvarpinu. A8 mati
Hagsmunasamtaka heimilanna er afstada eftirlitsstofnunar EFTA ekki & réttum réokum reist, og
hefdi pvi verid edlilegra ad halda afstédu (slands til streitu, og eftir atvikum ad taka til varna ef il
pess keemi ad stofnunin myndi bera malid undir EFTA-démstélinn.

[ 40. gr. EES-samningsins er kvedid 4 um ad engin hoft skuli vera milli samningsadila & flutningum
fjarmagns i eigu peirra sem busettir eru i adildarrikjum né nokkur mismunun. Akvaedid nzer pvi
ekki yfir lansfé, en eina akvaedid i 4. kafla EES-samningsins um fjarmagnsflutninga par sem minnst
er a lansfé er i 42. gr. par sem segir ef beitt sé innlendum reglum um fjarmagnsmarkad og
lansvidskipti i fjarmagnsflutningum sem hoftum hafi verid létt af samkveemt akveedum
samningsins, skuli pad gert an mismununar. Ekki faest séd ad pad myndi fela i sér neina mismunun
pbd banni vid gengistryggingu yrdi vidhaldid, par sem pad a jafnt vid um alla, 6had rikisfangi eda
busetu. bessu til stadfestingar hefur Haestiréttur islands itrekad hafnad pvi ad bann vid
gengistryggingu hafi neitt med EES-reglur ad gera, i peim tilvikum sem lanveitendur hafa reynt ad
bera slikum roksemdum vid, og hafnad pvi ad leitad verdi radgefandi alits EFTA-domstdlsins um
slik alitaefni (sbr. Hrd. 282/2011, 652/2011 og 225/2001). bar sem lan i erlendum gjaldeyri eru
logleg og undir venjulegum kringumsteedum heaegt ad skipta lansfé dr einum gjaldmidli i annan ef
atlunin er ad flytja pad milli landa, feest ekki séd ad reglur um hverskonar lansform séu leyfileg
geti falid i sér neina hindrun a slikum fjarmagnsflutningum. Enn fremur virdist ESA misskilja
démaframkveemd Evréopuddmstoélsins par sem pvi var slegid fostu ad landsreglur pess efnis ad
vedtrygging fyrir skuldbindingu i erlendum gjaldmidli skuli vera tilgreind i innlendum gjaldmidli,
stongudust a vid frjalst fleedi fjarmagns. bvi skal tekid fram ad samkveemt 4. gr. laga um
samningsved nr. 75/1997 er fullkomlega heimilt ad tilgreina vedréttindi i erlendri mynt eda med
gengisvidmidi, og umraedd démafordaemi geta pvi alls ekki att vid um islenskar adstaedur.

pa er full asteeda til ad itreka pad sem komid hefur fram i umsdgnum samtakanna vid fyrra
frumvarp svipads efnis, ad gengistrygging lana felur i raun i sér blekkingarleik sem ber ad stemma
stigu vid. bratt fyrir bann med légum nr. 38/2001 fékk 6logleg gengislanastarfsemi ad prifast um
arabil hér a landi, ekki adeins an afskipta heldur beinlinis i skjéli eftirlitsadila. | gdgnum fra
Fjarmalaeftirlitinu kemur skyrt fram ad sum peirra fyrirtaekja sem veittu slik lan, hofdu jafnvel
hvorki starfsleyfi til vidskipta med gjaldeyri, gengisbundin bréf, eda framvirka samninga sem sum
beirra fjarmoégnudu sig med eins og kemur fram i arsreikningum peirra sjalfra. Einnig ma lesa i
gdgnum fra Sedlabanka islands fijdlglega umfjollun um gengisbundin Gtlan til islenskra heimila og
fyrirtaekja fra pvi arabili sem pessi umraeddu logbrot attu sér stad, an pess ad par veeru gerdar
neinar athugasemdir vid pa logleysu sem pannig vidgekkst. bessu i ofanalag setti sedlabankinn
reglur nr. 387/2002 um gjaldeyrisjofnud sem gerdu lanafyrirteekjum beinlinis kleift ad bokfeera
gengisbundin utlan i krénum til innlendra adila, eins og um erlendar eignir i erlendum gjaldmidlum
veeri ad raeda. Svo virdist sem i skjoli peirra reglna hafi att sér stad folsun a raunverulegri
gjaldeyrisstodu fjarmalafyrirteekja sem nemur ad minnsta kosti hundrudum milljarda, en su stada
gufadi upp i bankahruninu 2008 enda var aldrei raunveruleg innstaeda fyrir henni. bessar reglur
hafa verid endurnyjadar alls prisvar an pess ad bokfeerslu gengisbundinna krénulida hafi verid
breytt svo neinu nemi, fyrst 2006, svo 2008, og sidast med reglum nr. 950 pann 6. desember 2010,
teepu halfu ari eftir ad Heestiréttur (slands haf8i deemt gengistryggingu lansfjar oléglega. Su
fyriraetlan ad vidhalda pessum reglum og logleida jafnframt gengistryggd lan, ber ekki vott um ad
neinn laardémur hafi verid dregin af 6férum fortidarinnar.
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IV. Verdtrygging neytendalana

[ bréfaskiptum islenskra stjérnvalda vid Eftirlitsstofnun EFTA vardandi bann nugildandi islenskra
laga vid gengistryggingu, kemur medal annars fram pad sjénarmid ad bannid sé réttleetanlegt
vegna peirrar miklu aheaettu sem fylgi slikum lanum, ekki adeins fyrir lantakendur heldur einnig
pjodfélagid i heild. AG mati Hagsmunasamtaka heimilanna geta pessi somu rék reyndar att med
sama heetti vid um verdtryggingu almennt, par 4 medal midad vid visitdlu neysluverds, par sem
reynslan hefur synt ad innlend verdlagspréun er natengd préun a gengi erlendra gjaldmidla sem
hefur ahrif 4 verd innfluttra neysluvara, en lantakendur og sérstaklega einstaklingar eru almennt
ovardir fyrir pessari ahaettu. Af halfu ESA kemur einnig fram ad pratt fyrir afstodu stofnunarinnar
gegn banni vid gengistryggingu, kunni akvednar takmarkanir ad vera réttlaetanlegar fra sjénarhéli
neytendaverndar. Hagsmunasamtok heimilanna telja samkvaemt pessu ad jafnvel pé farin yrdi su
leid samkveemt frumvarpinu ad heimila gengistryggingu i einhverjum tilfellum, séu hinsvegar
malefnaleg rok sem hniga ad pvi ad vidhalda banninu ad minnsta kosti i neytendalanum.

Enn fremur er gagnrynt af halfu ESA ad samkveemt islenskum l6gum sé heimilt ad verdtryggja
[anmidad vid innlendar og erlendar hlutabréfavisitdlur, en islensk stjérnvold hafi ekki faert nein rok
fyrir pvi ad su tegund verdtryggingar feli i sér neitt minni ahaettu en gengistrygging, og telur
stofnunin ad dsamraemis gaeti i islenskum l6gum ad pessu leyti. Svo virdist sem ad i frumvarpinu sé
brugdist vid pessari gagnryni med pvi ad leggja til ad verdtrygging neytendalana midad vid
hlutabréfavisitolur verdi bonnud. Ad mati Hagsmunasamtaka heimilanna myndi sampykkt
frumvarpsins i ébreyttri mynd, alls ekki Utryma hinu umradda ésamraemi, heldur pvert 4 méti bda
til nytt 6samraemi med pvi ad leyfa eina dhattusama tegund verdtryggingar i neytendalanum, p.e.
gengistryggingu, en leggja bann vid annari p.e. tengingu vid hlutabréfavisitolur. ba telja samtokin
jafnframt athyglisvert ad su tillaga sem fram kemur i 2. gr. um ad banna verdtryggingu
neytendaldana midad vid hlutabréfavisitolur med einungis einni setningu i lagatexta (eda
,pennastriki” eins og pad er stundum ordad), synir raekilega fram 4 pad hversu audvelt veeri i
reynd ad afnema 4 sama hatt verdtryggingu neytendalana midad vid visitolu neysluverds. bad eina
sem til pyrfti vaeri samskonar akvaedi og lagt er til i 2. gr. frumvarpsins, nema ad i stad pess ad texti
bess baetist vid 2. mgr. 14. gr. laga nr. 38/2001 baetist hann pess i stad vid 1. mgr. sému
lagagreinar. Telja samtokin petta fela i sér afsonnun allra kenninga sem ldta ad pvi ad einhverjum
sérstokum vandkveedum sé bundid ad afnema verdtryggingu neytendalana.

Fiolgun & tegundum verdtryggingar i lanaumhverfinu myndi fara pvert gegn fyrirheitum peirra
flokka sem saman mynda nuverandi stjérnarmeirihluta, um ad afnema verdtryggingu eda draga ur
umfangi hennar. Afstada Hagsmunasamtaka heimilanna er skyr, en samtokin leggjast alfarid gegn
hverskonar verdtryggingu neytendalana, par & medal gengistryggingu.

V. Almennt um frumvarpid

Auk framangreindra athugasemda vilja Hagsmunasamtok heimilanna benda a ad i frumvarpinu er
ekki ad finna neinar sérstakar reglur um dgildingu samningsakveeda sem brjéti i baga vid akvaedi
bess er varda skilyrdi fyrir veitingu lana sem tengjast erlendum gjaldmidlum. Med breytingum sem
gerdar voru samkvaemt légum nr. 151/2010 i tilefni af démum Haestaréttar um odlogmaeti
gengistryggingar, var réttindum neytenda samkvamt reglum EES 4 svidi neytendaverndar beinlinis
vikid til hlidar. AG mati samtakanna er bryn porf a drbétum ad pessu leyti, ekki sist med hlidsjon af
5. t6lulié radgefandi alits EFTA-domstdlsins i mali nr. E-25/13 (Gunnar V. Engilbertsson).
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i greinargerd med frumvarpinu kemur fram ad pad byggist ad hluta & tillsgum nefndar sem falid
var ad endurskoda bann islenskra laga vid gengistryggingu og ad su nefnd hafi verid skipud
fulltraum fra fjarmala- og efnahagsraduneytinu, innanrikisraduneytinu, Sedlabanka islands og
Fjarmalaeftirlitinu. Par segir jafnframt ad nefndin hafi haft samrad vid ymsa hagsmunaadila, par &
medal Samtok fjarmalafyrirteekja, Samtok atvinnulifsins, Samband islenskra sveitarfélaga,
Neytendasamtokin o.fl. Hinsvegar var 4 engum stigum peirrar vinnu haft neitt samrad vid
Hagsmunasamtok heimilanna. Ad mati samtakanna eru slik vinnubrégd ekki einungis amaelisverd,
heldur beinlinis 6l6gleg par sem pau fela i sér 6mélefnalega mismunun og brjéta pannig gegn
jafnraedisreglu stjérnarskrar. Af pvi tilefni maelast samtokin eindregid til pess ad framvegis verdi
pau hofd med i radum til jafns vid adra hagsmunaadila vid undirblning lagasetningar & svidum er
varda hagsmuni heimilanna og stédu peirra sem neytenda a fjarmalamarkadi.

Afstada Hagsmunasamtaka heimilanna til frumvarpsins er skyr og afdrattalaus. Samtokin eru
alfarid métfallin hverskonar verdtryggingu neytendaldna, hvort sem hin midast vid visitolu
neysluverds eda gengi erlenda gjaldmidla. Hagsmunasamtdk Heimilanna geta med engu moti unad
pvi ad frumvarpid verdi sampykkt 6breytt sem 18g frd Alpingi, par sem i nGverandi mynd pess er
gert rad fyrir pvi ad gengistryggd lan verdi heimilud. Jafnframt hafna samtokin pvi alfarid ad slik
breyting sé & nokkurn hatt naudsynleg vegna skuldbindinga islands samkveemt EES-samningnum
og telja afstoou Eftirlitsstofnunar EFTA pess efnis byggjast & misskilningi. Telji 16ggjafinn engu ad
sidur naudsynlegt ad heimila gengistryggd lan ad einhverju leyti til pess ad pdknast stofnuninni,
meelast samtokin eindregid til pess ad pa verdi samt sem adur kvedid a um ad gengistrygging skuli
afram vera o6heimil i neytendalanum. Loks meelast samtokin eindregid til pess ad stadid verdi vid
gefin fyrirheit um afndm verdtryggingar neytendalana midad vid visitélu neysluverds. Med umsdgn
bessari fylgir Gtfeersla a tillogu um peer breytingar sem samtokin telja ad gera purfi & frumvarpinu,
til pess ad koma til mots vid pau sjénarmid sem hér hafa verid rakin.

(¢}

Virdingarfyllst,
f.h. Hagsmunasamtaka heimilanna,

Vilhjalmur Bjarnason, formadur@heimilin.is Gudmundur Asgeirsson, erindreki@heimilin.is

Fylgiskjol:

1. Utfeerd breytingartillaga Hagsmunasamtaka heimilanna vid frumvarpid um gengisbundin lan.
2. Reglur Sedlabanka islands nr. 387/2002 um gjaldeyrisjofnud dsamt sidari reglum sama efnis.
3. Bréfasamskipti islenskra stjérnvalda og Eftirlitsstofnunar EFTA um bann vié gengistryggingu.
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145. loggjafarping 2015-2016.
skjal — 384. mal.
Breytingartillaga

vid frumvarp til laga um breytingu 4 16gum um vexti og verdtryggingu,
16gum um Sedlabanka Islands og 16gum um neytendalan (erlend lan, varadarreglur).

Fra: Hagsmunasamtokum heimilanna

1. 1. gr ordistsvo: Vid 1. mgr. 14. gr. laganna baetist nyr malslidur sem ordast svo: bad
a po ekki vid um neytendalan.

2. 1 stad orBsins Htengdum® i 1. efnismalslid 3. gr. komi: 1.

3. 4. gr. fallli brott.

4. Vid 6. gr.

a. I stad ordsins ,tengd“ 1 h-1id komi: i.
b. Ordin ,,eda bundid™ i undirlid 1. falli brott.
c. Ordin ,eda bundid“ 1 undirlid ii. falli brott.
5. Vid 7. gr.
a. I stad ordsins ,tengd” 1 efnismalslid a-1i8s komi: 1.
b. 1 stad ordsins Htengd“ i 1. efnismalslid b-lids komi: 1.
c. I stad ordsins Htengd“ 1 5. efnismalslid b-lids komi: 1.
d. T stad ordsins Htengd“ i 1. efnismalslid c-1i8s komi: i.
6. Vid 8. gr.
a. I stad ordanna ,sem tengjast” i fyrirsogn efnisgreinarinnar komi: i.
b. 1 stad ordsins ,tengist* i a-1id efnisgreinarinnar komi: er tilgreint i.
7. 1 stad ordsins ,tengd” 1 efnislid 10. gr. komi: i.

Greinargerd.

Breytingartillaga pessi felur efnislega i sér ad frumvarp pad sem hun lytur ad skuli
ekki na til gengistryggdra lana heldur eingongu til lana sem raunverulega eru veitt i erlendum
gjaldmidlum. Auk pess er lagt til ad 1. gr. frumvarpsins verdi breytt pannig ad kvedid verdi a
um agd neytendalan verdi undanpegin verdtryggingu midad vid visitolu neysluverds.


http://www.althingi.is/dba-bin/ferill.pl?ltg=144&mnr=6
http://www.althingi.is/altext/143/s/0655.html
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REGLUR

um gjaldeyrisjéfnud.

Med tilvisun tiI.13.,?r. laga nr. 36/2001 um Sedlabanka islands, svo og 8. gr. laga .
87/1992 um gjaldeyrismal, hefur bankastjorn Sedlabankans sett eftirfarandi reglur um gjald-
eyérlij_dﬁnué bindiskyldra lanastofnana og annarra sem leyfi hafa til milligngu um gjaldeyris-
VidsKipti.

L
o Gildissvid. o N
~ Re Iurfessar taka til bindiskyldra lanastofnana, p.e. vidskiptabanka og spar|5£66a, sbr,
qu nr. 113/1996 med sidari breytingum og_annarra ianastofnana sbr. 16g nr, 123/1993 med
sidari breytm?um,lsem starfa hér 4 landi. Einnig taka par til adila sem leyfi hafa til milli-
gbngu um gjaldeyrisvidskipti fra Sedlabankanum par sem askilid er ad leyfishafi hliti reglum
um gjaldeyrisjéfnud.

2. 4r.
_ . o Skilgreininc]]ar._ _ - -

Til gengishundinna lida i reglum pessum ska telga,ejglna- 0g skuldalidi svo og lidi utan
efnahagsreiknings sem eru i erlendum gjaldmidli og lidi i islenskum kronum ef pessir lidir eru
meéﬁlengl,swém@un. - : : : o .

. Til'nistddu i gjaldmidli skal telja gengisbundna eigna- og skuldalioi i vidkomandi gjald-
midli par med talin navidskipti meéuppgjdrl innan priggja vi sklptadaEa._ o

_ Til framvirkrar stodu { gjaldmidli skal telja 01l gengisbundin vidskipti med uppgjori eftir
brja eda fleiri V|6sk|Ftadaga.” o o . o

Til opinnar gjaldeyrisstddu stofnunar i einstékum gjaldmidlum skal telja allar elgnlr_oP
skuldir og lidi utan efnahagsreiknings i vidkomandi gjaldmidli par sem stofnunin ber sjalf
gJaId&/rllsahae.ttuna. o o o .

eildargjaldeyrisjofnudur stofnunar er samtala peirra gjaldmidla par sem opin ?Jaldeyrls-
stada stofnunar er gakvaeél (netto gnottstada) ad fradreginni samtdlu peirra gjaldmidla par sem
oplngja!de?/,rlgsta aerneikved (netto skortstada).  ~
. _|gi|6 e T reglum pessum er eftir gw sem Vid & skilgreint 1 eiginfjarakveedum Iag%a um
vidskiptahanka og sparisjodi nr. 113/1996 med sidari breytingum, Iagaum adrar lanastofnanir
nr. 123/1993 med sidari breytingum eda akvaedum laga nr. 144/1994, um arsreikninga med
sidari_breytingum. Po skal telja med eigin fé hja Sparisjodabanka_lslands hf. samtolu
abyrga_@%flrlysmg[a beirra sem einstakir sparisjodir hafa gefio ut vegna vidskiptaskuldbindinga
Sparisjodabanka Islands hf. gagnvart erlendum lanastofnunum.

, 3.4r.
. . Utreikningur a opinni gjaldeyrisstodu.
Eftirfarandi stodur skal taka med i Gtreikninginn: ) o
1) Nettd nustédu, p.e. allar eignir ad fradregnum skuldum ad medtoldum afolinum
ogjatljdf%lllnum voxtum. Afskriftareikningur utlana skal dreginn fra eignum i pessu
sambandi.
2) Netto framvirk stada, p.e. stada stofnunar i framvirkum samningum, stodludum
framvirkum samningum og gjaldmidlaskiptasamningum ad pvi marki sem pessir
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samningar eru ekki med i nettd nustédu stofnunar. Gjaldmidlaskiptasamninga skal
medhdndla sem eign i einum gjaldmigli OE sem skuld i odrum. o _
3) Oafturkallanlegar abyrgdir og svipadar skuldbindingar ef Gruggt er talid ad a par reyni
0g Oliklegt ad par verdr endurkrefjanlegar. _ . . o
4)  Samanlagt netto deltavirdi af valréttarsamningum um gqudeyrl. Stofnanir sem eiga |
V|6sk|§tum med valrett@rsamnlnq@ skulu reikna deltavirdl i samremi vid akvedi regina
nr. 693/2001 um eiginfjarhlutfall lanastofnana og fyrirtekja i verdbréfapjonustu.
5) Markadsvirdi annarra vaIretta[samnlnHa_l erlendum gjaldmidli.. _
Stofnanir sem fengid hafa sérstaka heimild Fjarmalaeftirlitsin geta auk ofangreindra
tolulida tekid tillit til eftirfarandi vio mat a gjaldeyrisstodu sinni:
1) Framtidartekna og.-gg]alda sem enn eru ekki fallin en eru pegar ad fullu baktryggd.
2) Stada sem stofnunin hefur beinlinis tekid til ad baktryggjasq gegn ohagstedum ahrifum
geng_lsbreytmga %ald,mlalls, a eiginfjarhlutfall svo OP eignarhlutdeild i dotturfelogum sem
[GFIH hefur verid fra vid Utreikninga a eigin fé. Sfikar stodur ma undanskilja vid mat a
g)_a deyrisstédu enda séu par ekki vidskiptalegs edlis eda kerfisbundnar, .
0 Gfreikning_ & opinni gjaldeyrisstodu i einstokum gjaldmidlum er skylt ad skipta upp
samsettum mynteiningum eftir vaegi hverrar myntar i viskomandi mynteiningu.

g
. N Gjaldeyrisjofinudur. _

Gjaldeyrisjofnudur stofnunar skal avallt vera innan eftirfarandi marka: ,
1) Opin gjaldeyrisstada stofnunar i einstokum erlendum myntum skal hvorki vera jakveed né

neikvaed um meira en nemur 15% af eigin fé stofnunar samkveemt sidasta birta u%)(g 0ri.

ba er heimilt ad jofnudur i Bandarikjadal og evru sé jakvadur eda neikvedur um 20%.

2) He|Idargjalde¥r|510fnu6ur stofnunar skal hvorki vera jakvedur né neikvadur umfram

30% af e(ljgln fé stofnunar samkvamt sidasta birta uppgjori. _

Fari gjal eyrisjofnudur umfram Eau mork sem her eru tilgreind skulu stofnanir pegar
ripa il adgerda til ad laga hann, og skal hann vera innan tilskilinna marka eigi sidar en innan
grlggja vidskiptadaga. Takist adila ekki med adgerdum sinum ad laga gjaldeyrisjofnud sinn
Innan g.relndra timamarka er Sedlabankanum heimilt ad reikna dagsektir skv. L _m?r. 2. qr.
gildandi reglna um beitingu vidurlaga i formi da?sekta aﬁ)a.fjarhaeé sem gjaldeyr;Séd nuaur er
umfram tilskilda fjarhaed. Um akvordun dagsekta, keeruheimild og innheimtu gilda eftir pvi
sem vid geta att akvadi 6., 7. og 8. gr. ofangreindra reglna um ,elltmE.u vidurlaga i formi
dagsekta. Bankanum er heimilt ao skuldfera reiknadar dagsektir a vidsKiptareikning hlutad-
eigandi lanastofnunnar eda fyrirteekis i bankanum ad lionum amk. sjo dégum fra pvi ad
akvoroun um dagsektir var kynnt adila sbr. 3. mgr. 6. gr. nefndra reglna.

5. gr.

o _ Skyrsl%skil.
~ Adilar Pelr er reglur pessar na til skulu skila Sedlabankanum manadarlega skyrslum um
gjalde_yrlsdd nud & pvi formi sem bankinn akvegur. Skal slikum skyrslum skilad innan 10
vu’isngta aqafra lokum hvers manadar. Adilar ad millibankamarkadnum med géaldeyrl skulu

ho skila dag eEa skyrslum sbr, glldandl_ reglur par ad lutandi um ?(Jaldeyrlsmarka :

Sedlabankanum er heimilt ad beita dagsektum vid vanrakslu a skyrsluskilum skv. 1
mgr. a grundvelli 2. mgr. 2. gr. ofangreindra reglna um beitingu vu’iurlag_a i formi dagsekta.
Um akvrdun dagsekta, keeruheimild og innheimtu gilda tilvitnud akveedi sému reglna eftir

bvi sem vid getur att, sbr. 2. mqr. 4. gr. hér ad framan.
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6. gr.
Gildistaka.

Reglur pessar taka gildi hinn 1. jali 2002. Jafnframt falla ar gildi reglur um gjaldeyris-
J6fnud lanastofnana og peirra er leyfi hafa til milligéngu um gjaldeyrisvidskipti nr. 421 fra 1.
juli 1997,

Reykjavik, 29. mai 2002.
Sedlabanki Islands,

Birgir isl. Gunnarsson. Eirikur Guonason. Finnur Ingolfsson.



Nr. 318 25. april 2006

REGLUR

um gjaldeyrisjéfnud.

Med tilvisun til 13. gr. laga nr. 36/2001 um Sedlabanka Islands, svo og 8. gr. laga nr.
87/1992 um ggald_eyrllsmél, hefur bankastjorn Sedlabankans sett eftirfarandi reglur um
gjaldeyrisjéfnud bindiskyldra lanastofnana og annarra sem leyfi hafa til milligongu um
gjaldeyrisvidskipti.

L
Gildisgsvié.

Reglur pessar taka til bindiskyldra lanastofnana sbr. gildandi reglur um bindiskyldu, nd
re%Iur_nr. 879 fra 30. september 2005 og starfa hér a landi. Einnig taka per til adila sem leyfi
hata til milligéngu um gjaldeyrisvidskipti fra Sedlabankanum par sem askilid er ad leyfishafi
hliti reglum um gjaldeyrisjofnud.

2. 4r.
_ . o Skilgrei%in?ar._ _ - -

Til gengishundinna lida i reglum pessum ska telga,ejglna- 0g skuldalidi svo og lidi utan
efnahagsreiknings sem eru i erlendum gjaldmidli og lidi i islenskum kronum ef pessir lidir eru
meégenglswamléun-. - o . e .

il nstodu i g|a|dn]I6_|l skal telga gengisbundna eigna- og skuldalidi i vidkomandi

gjaldmioli par med talin navidskipti me uFquérl innan priggja vi sklﬁtad_aga. o
_ Til framvirkrar stodu { gjaldmidli skal telja oll gengisbundin vidskipti med uppgjori eftir

brja eda fleiri V|6sk|Ftadaga.” o o . o

Til opinnar gjaldeyrisstddu stofnunar | einstékum gjaldmidlum skal telja allar elgnlr.oP
skuldir og lidi utan efnahagsreiknings i vidkomandi gjaldmidli par sem stofnunin ber sjalf
gjaldﬁyrjséhae_ttuna. o o o .

eildargjaldeyrisjofnudur stofnunar er samtala peirra gjaldmidla par sem opin ?Jaldeyrls-
stada stofnunar er gakvaeél (netto gnottstada) ad fradreginni samtolu peirra gjaldmidla par sem
oplngja!de?/,rlgsta aerneikvaed (netto skortstada).

|8|6 € i reglum pessum er eftir pvi sem vid 4 skllagrgmt i eiginfjarakvaedum Ia%a .
161/2002 um fjarmala grlrtae.kl med sioari breytingum eda akvaedum laga nr. 144/1994, um
arsrelknlr]%a med sidari breytingum. Po skal telja med eigin fé hja Sparisjodabanka Islands hf.
samtolu abyrgdayfirlysinga Eewra sem einstakir sparisjodir hafa gefid Ut vegna vidskipta-
skuldbindinga Sparisj0dabanka Islands hf. gagnvart erlendum lanastofnunum.

, 3.4r.
. _ Utreikningur & opinni gjaldeyrisstodu.

Eftirfarandi stodur skal taka med f dtreikninginn: ,

1) Netto nustodu, p.e. allar eignir ad fradregnum skuldum ad medtoldum &folinum
ogjatl)df%lllnum voxtum. Afskriftareikningur Gtlana skal dreginn fra eignum i pessu
sambandi.

2) Netto framvirk stada, p.e. stada stofnunar i framvirkum samningum, stodludum fram-
virkum samningum og,gjaldm|6Igsklgtasamn|ngum ad pvi marki sem pessir samn-
ingar eru ekki med i nettd nustoou stofnunar. Gjaldmidlaskiptasamninga skal
medhdndla sem eign i einum gjaldmidli og sem skuld i 6drum.
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3) Oafturkallanlegar abyrgdir og svipadar skuldbindingar ef druggt er talid ad a per
reyni oP 0liklegt ad pzer verdi endurkrefjanlegar. . . . o

4) Samanlagt netto deltavirdi af valréttarsamningum um gjaldeyri. Stofnanir sem eiga |
vidskiptum med valréttarsamninga skulu retkna_deltavirdi i samremi vid akvedi
regina Fjarmalaeftirlitsing nr. 530/2003 um eiginfjarhlutfall fjarmalafyrirtzkja og
fyrirtekija i verdbréfapjonustu, med sidari breytingum.

5) Markadsvirdi annarra valréttarsamninga i erlendum gjaldmidli.

Stofnanir sem fengid hafa sérstaka heimild Fjarmalaeftirlitsing geta auk ofangreindra
t6lulioa tekid tillit til eftirfarandi vid mat & gjaldeyrisstodu sinni:

1) Framtidartekna og -gjalda sem enneru ekki afallin en eru pegar ad fullu b,aktry%gé.

2) Stada sem stofnunin” hefur beinlinis tekid til ad baktr?/ggja Sig gegn 6hagstedum
ahrifum gengisbreytinga r?Jaldmu’i[ls a e!gmfja[hlu_tfa | svo. 0?, e|?,narhlutdelld i
dotturfélogum sem dregin hefur verid fra vid Gtreikninga & eigin fé. Slikar stodur ma
undansk]ILa vid mat & gjaldeyrisstdu enda séu par otengdar veltubokarvidskiptum
eda kerfisbundnar i edli sinu.

Vid dtreikning a opinni gjaldeyrisstédu i einstokum gjaldmidlum er skylt ad skipta upp
samsettum mynteiningum eftir vegi hverrar myntar i viskomandi mynteiningu.

4. qr.
. N Gjaldeyrisj%fi.nuaur. _ _

Gjaldeyrisjofnudur stofnunar skal avallt vera innan eftirfarandi marka: .

1) Opin gjaldeyrisstada stofnunar i einstokum erlendum myntum skal hvorki vera
jakvaed né neikved um meira en nemur 20% af eigin fé stofnunar ~ (modurfélags)
samkvaemtméas,taﬂbwtauppgjbrl. S o

2) He|Idarglal_dee/,nsmfnuéur stofnunar skal hvorki verajakvadur né neikvadur umfram
30% afeigin fé stofnunar samkvamt sidasta birta uppgjori.

3) Sedlabankinn getur veitt stofnun, sem reglur pessar taka til, heimild til ad hafa
sérstakan jakvadan gjallde_yrls#_djnua utan vio helldarﬁlaldeyrlsmfnua, sbr, 2) tl., til
varnar gengisahrifum-a eiginfjarhlutfall, enda Ieggl un fram greinargerd par sem
fram koma forsendur og Utreikningar til akvGrdunar & sterd hans 0g syni hann
sérstaklega i skyrslum til Sedlabankans.

~ Fari gjaldeyrjsjdfnuéur umfram Eau mork sem hér eru tilgreind skulu stofnanir pegar
ripa til adgerda til ad laga hann, og skal hann vera innan tilskilinna marka eigi sidar en innan
grlggja vidskiptadaga. Takist adila ekki med adgeroum sinum ad laga gjaldeyrisjofnud sinn
Innan greindra timamarka er Sedlabankanum heimilt ad reikna dagsektir skv. 1 .m%r. 2. 0.
regina um beitingu vidurlaga i formi dagsekta, nd nr. 389 fra 29. mai 2002, 4 pa fi]ér_ 20 sem
gjaldeyrisjofnudur er umfram tilskilda f{arhaeé. Um akvordun dagsekta, keruheimild og
mr_nhelmtu.gllda eftir pvi sem vid geta att akvadi 6., 7. og 8. Pr. ofangreindra reglna um
beitingu vidurlaga i formi dagsekta. Bankanum er heimjlt ad skuldfera reiknadar dagsektir &
vidskiptareikning hlutadeigandi lanastofnunnar eda fyrirtekis i bankanum ad lidnum a.m.k.
sj6 dogum fra pvi ad akvordun um dagsektir var kynnt adila sbr. 3. mgr. 6. gr. nefndra reglna.
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5. gr.
Skyrsluskil.

Adilar peir er reglur pessar na til skulu skila Sedlabankanum manadarlega skyrslum um
gjaldeyrisjofnud a pvi formi sem bankinn akvedur. Skal slikum skyrslum skilad innan 10
vioskiptadaga fra lokum hvers manadar. Adilar ad millibankamarkadnum meo gjaldeyri skulu
po skila daglega skyrslum sbr. gildandi reglur par ad latandi um gjaldeyrismarkad, nua 5. gr.
reglna um gjaldeyrismarkad nr. 913/2002, med sidari breytingum.

Sedlabankanum er heimilt ad beita dagsektum vid vanrakslu & skyrsluskilum skv. 1.
mgr. a grundvelli 2. mgr. 2. gr. ofangreindra reglna um beitingu vidurlaga i formi dagsekta.
Um akvoroun dagsekta, karuheimild og innheimtu gilda tilvitnud akvadi sému reglna eftir
pvi sem vid getur att, sbr. 2. mgr. 4. gr. hér ad framan.

6. gr.
Gildistaka.

Reglur pessar taka gildi hinn 1. mai 2006. Jafnframt falla ar gildi reglur um gjaldeyris-
J6fnud lanastofnana og peirra er leyfi hafa til milligdéngu um gjaldeyrisvidskipti nr. 387 fra 29.
mai 2002,

Revkjavik, 25. april 2006.
Seolabanki Islands,

Eirikur Guonason Jon Sigurdsson
bankastjori. bankastjori.

B-deild — Utgafud.: 26. april 2006
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REGLUR

um gjaldeyrisjéfnud.

Med tilvisun til .13.,?r. laga nr. 36/2001 um Sedlabanka islands, svo og 8. gr. laga .
87/1992 um gjaldeyrismal, hefur bankastjorn Sedlabankans sett eftirfarandi reglur um glald-
eyrisjofnud flarmalafyrirtekja og annarra sem leyfi hafa til milligéngu um gjaldeyrisvidskipti.

Lgr.
- . Gildigsvié. o
Reglur pessar taka til fjarmalafyrirtzkja (modurfélaga) sem E_eta_ att vidskipti vid Sedla-
banka Islangs, sbr. nd reglur nr. 35, 17. jantar 2008 um vids |Ft| fiarmalaryrirtekja vio
Sedlabanka Islands, Einnig taka par til adila sem hafa |Q¥fl fra Sedlabankanum til milligdngu
um gjaldeyrisvidskipti par sem askilid er ad leyfishafi hliti reglum um gjaldeyrisjofnud.

2. 4.
o lgreiningar, | -
Til gengisbundinna lida i reglum pessum_skal telja eignir og skuldir svo og lidi utan
efnahagjsgmkénmgs sem eru i erlendum gjaldmidli og lidi i islenskum kronum séu peir med
engisviomioun.
g _ g_TiI nistdou i gjaldmidli skal telja gengisbundnar eignir og skuldir i vidkomandi gjald-
midli par med talin ndvidskipti med uppgjdrl innan prlgglawasklptqdaga. . o

_ Til framvirkrar stodu i gjaldmidli skal telja ol gengisbundin vidskipti med uppgjori eftir
prja eda fleiri vioskiptadaga. o .

_ Til opinnar gjaldeyrisstodu fjarmalafyrirtekis [ einstokum ngaIdr_nlf_iIum skal telja allar
eignir og skuldir og lidi utan efnahagsreiknings i vidkomandi gjaldmidli par sem fyrirtzkio
ber sjalf Jalde?/rlsaha.ettuna. . o S _

_ Heildargjaldeyrisjofnudur fjarmalafyrirteekis er samtala peirra gjaldmiola par sem opin
gjaldeyrisstada pess ergakvaeé, (nett0 gnottstada) ad fradreginni samtolu peirra gjaldmidla Bar
sem oplr]%mldeyrlssta a erneikved (nettd skortstada). o

_ Eigin Jargrunn_ur.slkal reiknast samkvaemt 84. gr. laga nr. 161/2002 um fjarmalafyrirteeki.
Mida skal vio eiginfjargrunn skv. sidasta birta qpp_gJIOrl.. Heimilt er ad leidrétta eiginfjar-
grunninn um manadamot vegna breytinga & gengi qjqdmléla, enda sé Sedlabankanum ?e_ré
grein fyrir slikri breytingu sérstaklega. Hafi heimildin verid notud skal samsvarandi [eid-
rétting gerd um hver manadamot til hekkunar eda lekkunar.

, 3.4r.
. . Utreikningur a ppi[gni.gjaldeyrisstt)éu.

Eftirfarandi stodur skal taka med i dtreikninginn: ,

1 Netto nistodu, p.e. allar eignir ad fradregnum skuldum ad medtoldum &fblinum
ogjatIde%I_Inum voxtum. Afskriftareikningur Utlana skal dreginn fra eignum i pessu
sambandi.

2. Netto framvirka stoou, p.e. stodu fjarmalafyrirteekis i framvirkum samningum,
stodludum framvirkum samningum og (ﬂ{ﬂdml laskiptasamningum ad E)w marki sem
bessir samningar eru ekki med i nettd ndstodu_fyrirtekisins. Gjaldmidlaskipta-
samninga skal medhondla sem eign i einum gjaldmidli og sem skuld i 6drum.
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3. Oafturkallanlegar abyrgdir og svipadar skuldbindingar ef Gruggt er talid ad a par
reyni OP otheg; ad peer verdi endurkrefjanlegar. . o

4. Samanlagt netto_deltavirdi af valréttarsamningum um gjaldeyri. Fjarmalafyrirteki
sem eiga i vidskiptum med valréttarsamninga skulu reikna deltavirdi i samremi vid
akveedi reglna Fjarmalaeftirlitsing nr. 215/2007, um eiginfjarkrdfur og ahzttugrunn
fiarmalafyrirteekja. _ _ S

5. Markadsvirdi annarra afleidusamninga i erlendum gjaldmidli.

Vid dtreikning a opinni gjaldeyrisstédu i einstokum gjaldmidlum er skylt ad skipta upp
samsettum mynteiningum eftir vegi hverrar myntar i vidkomandi mynteiningu.

4.qr.
. N o Gjaldeyris?fjfinuaur. . . .

GJaIdeKrlsmfnuéur fyrirteekis, sem pessar reglur taka til, skal avallt vera innan eftir-

farandi marka: . N L o .

1 Almennur gjaldeyrisjofnudur skal hvorki vera jakvadur né neikveedur um meira en
nemur 10% afeiginfiargrunni. _ _

2. Sedlabankinn getur vertt fyrirteki heimild til ad hafa sérstakan jakvadan gjald-
eyrisjofnud utan vio almennan gjaldeyrisjéfnud, sbr. 1. tl., til varnar ahrifum af
breytingum 4 gen§| kronunnar a eiginfjarhlutfall, enda leggi pad fram Hremargeré par
sem fram koma forsendur og Utreikningar til akvGrounar a sterd hans og greini
sérstaklega fra honum f skyrslum til Sedlabankans. » _

3. Um onnur atridi ahaettust?/rlngar vardandi genﬁlsbundn@ lioi, p.m.t. um opna gjald-
eyrisstdou i einstékum erlendum myntum, skal fyrirteekid hlita eigin verklagsferlum
sem pad setur & grundvelli 17. gr. laga nr. 161/2002 um fjarmalafyrirtki.

Viki gjalde ris'g‘jfnpaurfré beim mdrkum sem hér eru tilgreind skal hlutadeigandi fyrir-
teki gripa til adgerda til ad eyda fraV|k|nu_e|g1| sidar en innan Er_lggja,wlélsklptadaga. Takist
fyrirtekinu Retta ekki er Sedlabankanum heimilt ad reikna dane tir apa fdarhaea sem fravikio
hefur ordid hast skv. 1. mgr. 2. gr. regina um beitingu vidurlaga i formi

, d agsekta, nd nr. 389
fra 29. maf 2002.

5.qr.
L _ Skyrsl%skil.

. A6|_Ia_rPe|r er reglur pessar na til skulu skila Sedlabankanum ménaaarle?a skyrslum um
gjaldeyrisjotud, & pvi formi sem bankinn akvedur, innan 10 vidskiptadaga fra lokum hvers
manadar. Vid sérstakar adstedur getur Sedlabankinn krafist tidari skyrsluskila. Adilar ad
millibankamarkadi med gﬂaldey[l skulu po skila skyrslum _dagle%a sbr. gildandi reglur par ad
Lutantdl um gjaldeyrismarkad, nd 5. gr. regina um gjaldeyrismarkad nr. 913/2002, med sidari

reytingum.

Sedlabankanum er heimilt ad beita dagsektum vid vanrakslu a skyrsluskilum skv. reglum
um beitingu vidurlaga i formi dagsekta, nd nr. 389 fra 29. mai 2002.

6. gr.
S GiIdisgtaka.
. Reglur pessar taka gildi hinn 1 jali 2008. Jafnframt falla r gildi reglur um gjaldeyris-
jofnud nr. 318 fra 25. april 2006.
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Revkjavik, 4. jani 2008.
Sedlabanki Islands,

Davio Oddsson, Eirikur Gudnason
formadur bankastjornar. bankastjori.

B-deild — Utgéfud.: 20. jani 2008
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um gjaldeyrisjéfnud.

L.
L Gildisgsvié. _
Reglur pessar taka til lanastofnana sem hlotid hafa starfsleyfi skv. 1.-4. tolul. 1. mgr. 4. gr. laga
um fjarmalafyrirteki nr. 161/2002 med sidari breytingum, sbr. 2. mgr. 4. gr. sému laga, i reglum
pessum nefnd einu nafni fjarmalafyrirtaeki.

2.4r.
o o Skilg_rei%ingar.

_ Eiginfjargrunnur: Eiginfjargrunnur er reiknadur samkvemt 84. gr. laga nr. 161/2002 um
Parmalaf rirteki, med dordnum breytingum. Mida skal vid elglnfjaargrunn skv. sidasta uppgjori.
jarmalafyrirtekjum er heimilt ad leidretta elglnfjér?,rur]n um manadamot vegna breytinga a geng
gjaldmidla, enda'sé Sedlabankanum gerd grein fyrir slikri breytingu sérstaklega. Hafi heimildin verid
notud skal samsvarandi leidrétting gerd um hvermanadamot fil hekkunar eda lkkunar, .
~ Eignir og skuldir i erlendum gjaldmidlum: El%nlr 0g skuldir, svo og lidir utan efnahagsreikn-
mglsd seg} eru i erlendum gjaldmidli og svo lidir i islenskum kronum sem taka mid af gengi erlendra
aldmidla. \
gJ_ Framvirk stada: OIl vidskipti i erlendum gjaldmidlum med uppgjori eftir prja eda fleiri vid-
sklptadaFa, ad medtdldum gjaldmidlaskiptasamningum og 6drum skiptasamningum, 3

Hei (jar(};JaIdeyrlstJQfau ur: Samtala peirra gjaldmidla par sem opin gjaldeyrisstada er jakvad
negg gl?otttstaga)) ad fradreginni samtdlu peirra gjaldmidla par sem opin gjaldeyrisstada er neikvad
netto skortstada).

Nustada i gjaldmidli: Eignir og skuldir i vidkomandi gjaldmidli, par med talin ndvidskipti med
uppgjori mn.an%rlggJaVIéskatadaga- . - . .

pin gi(alldeynsst.aaa | einstokum _%J@Idmlélum: Allar eignir og skuldir, svo og lidir utan

ef_nahaglsrel_ nings i viokomandi gjaldmidli, par sem fjarmalafyrirteki ber sjalft gjaldeyrisahattu.
Vid skilgreiningu hettu skal mida vid 10g nr. 161/2002 um fjarmalafyrirteeki eftir pvi sem vid &

3.qr.
_ . Sundurligun eigna.og skylagaierllendum gg’aldmiélum.. o _

) Fjar_malafrrlrtaekjum ber ad sundurlida ndst6ou eigna med eftirfarandi hatti i manadarlegri
skyrslu til Sedlabankans:

L Innstedur i Sedlabanka Islands.
Innsteedubréf Sedlabanka Islands.
Nostro reikningar, .
Onnur innldn og avéxtunarsamningar, . . .
Skrad skuldabref og vixlar par sem Utgefandi er riki, sedlabanki, alpjodastofnun eda fjdlpjoda
'p_{()un@rbankl,. eda bréf sem tryggd eru med abyrgd pessara adila, sbr. 1L gr. og 14. qr. regina
f ja_rrtnailaeftlrlltmns nr. 215 fra 2. mars 2007, um e|g|nfjarkrdfur 0g ahattugrunn Tjarmala-
yrirtekja.
gnnur skrad skuldabref og vixlar.
Skrad hlutabref,
Oskrad hlutabref. o
HIutdeHdarskw;emlverébrefas*péa. o
Skammtimadtlan, til skemmri tima en eins ars.
11, Langtimadtlan, til lengritimaen eins ars.
12. NUvidskipti med uppgjori innan priggja vidskiptadaga.
13. Adrar eignir en ofantaldar.

[EEN
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, Fjér_mélafrrirtaekjum ber ad sundurlida nustddu skulda med eftirfarandi hatti i manadarlegri
skyrslu til Sedlabankans: ) o o

L. Vidskipti vid Sedlabanka Islands samkvemt ?|Idand| re%(I.um bankans um vidskipti fjarmala-

fyrirtekja vid bankann, ad framvirkum vidskiptum undanskildum.

drar skuldir vid Sedlabanka Islands en skv. 1 tolul.
Vedlan og endurhverfvidskipti vid adra en Sedlabanka Islands.
Utgefnir vixlar,
Utgefin skuldabréf med gjalddaga innan eins ars. .
Utgefin skuldabréf med gjalddaga eftir lengri tima en eittar.
Sértrygqd skuldabréf Gtgefin skv. 16gum um sértrygqd skuldabréf nr. 11/2008.
Sambankalan. o
Tvihlida lanasamningar vid fjarmalafyrirteeki.
10. Avoxtunarsamningar og innlan fra fjarmalafyrirtekjum.
11. Avoxtunarsamningar og innlan fra lifeyris-, verdbréfa- og fjarfestingarsjodum.
% /,\}lm.eéml‘(.'”f!'a”-é 1 nnan priggja vidskintad

. NQvidskipti med uppgjori innan priggja vidskiptadaga.
14, Adrar skﬁldirenoa%%ldar. W Pt

_F'é,rmélafrrirtaekg)um ber ad sundurlida framvirka stddu eigna med eftirfarandi hatti i manadar-
legri skyrslu til Sedlabankans:
. Framvirkir g&aldmmlas_amnmgar (e. FX forwards).
2. Gjaldmidlaskiptasamningar (e. FX swaps).
2. ¥a|xt,a&.og gjaldmidlaskiptasamningar (. Cross-Currency Interest Rate Swaps).
. Valréttir,
5. Adrar eignir sem mynda framvirka stdu.
, Fg’érmélafyrjrtaekjum ber ad sundurlida framvirka stodu skulda med eftirfarandi hatti i
manadarlegri skyrslu til Sedlabankans:
Framvirkir g&aldmlélas_amnmgar (e. FX forwards).
Gjaldmidlaskiptasamningar (e. FX swaps).
¥ai(t,atilog gjaldmidlaskiptasamningar (e. Cross-Currency Interest Rate Swaps).
alréttir,
Adrar skuldir sem mynda framvirka stoou.

e 4. qr.. :
. o Utrelknlnguréo_pln.nl?Aaldeyrlsstbéu.. .
Utreikningur a ome gjaldeyrisstddu skal innihalda eftirfarandi lidi: o
1 Alfar eignir | erlendum’ gjaldmidlum, ad fradre?,nur,n skuldum i erlendum gjaldmidlum, en ad
medtdldum af6lInum ogjaldfolinum voxtum (nettd nustada). _ S
2. Stoour i framyirkum samningum, stédludum framvirkum samningum og gjaldmidlaskipta-
samningum, ad E\u marki sem pessir samningar eru ekki taldir med netto nustédu (netto
framvirk staéa%.. jaldmidlaskiptasamninga og framvirka samninga skal medhdndla sem eign |
einum gjaldmiali og skuld i odrum. o _ o )
3. Oafturkallanlegar abyrgdir i erlendum gjaldmidlum, og svipadar skuldbindingar, ef druggt er
talio ad a par reyni og oliklegt ad par verdi endurkrefjanlegiar. o o
4. Samanlagt nettd deltavirdi af valréttarsamningum um gjaldeyri. Fjarmalafyrirteeki sem eiga |
vidskiptum med valréttarsamninga skulu, reikna deltavirdi i samremi vid_akvadi reglna
Fjarmalaeftirlitsing nr. 215/2007, um eiginfjarkrofur og ahettugrunn f!armalafyrlrtaek#a.
5. Markadsvirdi annarra afleidusamninga I erlendum gjaldmidli en skv. .ogi 4. 110 ad ofan,
Vid Utreikning & opinni %Jaldeyrlsstoau i einstokum gjaldmidlum er skylt ad skipta samsettum
mynteiningum upp eftir vegi hverrar myntar i viskomandi m¥.nte|n|ngu. _
Vid dtreikning & opinni gJaIde%rlsstdau skal umreikna i

) : Jeyrisstoo ljérhaefjw midad vid midgengi islensku
kronunnar eins og pad er skrad & heimasiou Sedlabanka Isfands i lok hvers manadar. Vidskipta-
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vokum a gjaldeyrismarkadi er pé heimilt ad mida vio lokagengi vidkomandi fjarmalastofnunar vid
hver manadamot.

5. gr.
Gjaldeyrisjofnuour.

Gjaldeyrisjofnudur sem pessar reglur taka til, skal avallt vera innan eftirfarandi marka:

1. Opin gjaldeyrisstada i einstokum erlendum gjaldmidlum skal hvorki vera jakvad né neikvacd
um heerri fjarhaed en sem nemur 15% af eiginfjargrunni fjarmalafyrirtackis samkvamt sidasta
uppgjori, sbr. pé 1. mgr. 2. gr.

2. Heildargjaldeyrisjofnudur skal hvorki vera jakveedur né neikvaedur um herri fjarhad en sem
nemur 15% af eiginfjargrunni fjarmalafyrirteekis samkveamt sidasta uppgjori, sbr. pé 1. mgr. 2.
ar.

Viki gjaldeyrisjofnudur fra peim moérkum sem hér eru tilgreind skal hlutadeigandi fjarmala-
fyrirtaeki gripa til adgerda til ad eyda fravikinu eigi sidar en innan priggja vidskiptadaga. Takist vid-
komandi petta ekki er Sedlabankanum heimilt ad reikna dagsektir a4 pa fjarhad sem gjaldeyris-
jofnudur er umfram tilskilda fjarhad, sbr. 1. mgr. 2. gr. reglna um beitingu vidurlaga i formi
dagsekta nr. 389 fra 29. mai 2002.

6. gr.
Undanpdaguheimildir.

Sedlabankinn getur veitt fjarmalafyrirtacki heimild til ad hafa sérstakan jakvacdan gjaldeyris-
jofiud utan vio almennan gjaldeyrisjofnud skv. 5. gr., til varnar dhrifum af breytingum a gengi
kréonunnar a eiginfjarhlutfall, enda leggi vidkomandi fjarmalafyrirtaeki fram greinargerd par sem
fram koma forsendur og tutreikningar til akvordunar a sterd hins sérstaka jakvaoda gjaldeyris-
jafnadar, og greini sérstaklega fra honum i skyrslum til Sedlabankans.

7. gr.
Skyrsluskil.

Adilar peir er reglur pessar na til, skulu skila Sedlabankanum skyrslu um gjaldeyrisjéfnud
manadarlega, eftir pvi sem greinir i 3. gr., sbr. 4. gr., innan 15 daga fra lokum hvers manadar.

Sedlabanki Islands getur krafist tidari skyrsluskila en hér er kvedid a4 um. Sedlabankinn getur
einnig a hverjum tima kallag eftir itarlegri upplysingum um sundurlidun eigna og skulda skv. 3. gr.

Vidskiptavakar 4 millibankamarkadi med gjaldeyri skulu ad auki skila daglega skyrslu um
gjaldeyrisjofnud. I skyrslunni er eingéngu tilgreind heildarnastada cigna og skulda annars vegar, og
framvirk stada eigna og skulda hins vegar.

Vanraki fjarmalafyrirtaki ad veita Sedlabankanum upplysingar a tilsettum tima skv. pessum
reglum, getur Sedlabankinn beitt viokomandi fjarmalafyrirtaecki dagsektum skv. reglum um beitingu
vidurlaga i formi dagsekta, na nr. 389 fra 29. mai 2002.

8. gr.
Gildistaka.
Reglur pessar, sem settar eru samkvamt heimild 1 13. gr. laga nr. 36/2001, um Seodlabanka
fslands, svo og 8. gr. laga nr. $7/1992, taka gildi 1. jangar 2011. Jafnframt falla ur gildi reglur um
gjaldeyrisjofnud nr. 707 fra 14. agust 2009.

Akvzdi til bradabirgda
L

Vegna peirra adsteedna sem skapast hafa i kjolfar falls islenska bankakerfisins, getur Sedlabanki
fslands veitt fjarmalafyrirtakjum timabundna heimild til ad hafa sérstakan jakvaedan eda neikvadan
gjaldeyrisjofnud, sé pess porf. Fjarmalafyrirtaki skal leggja til grundvallar umsokn sinni timasetta
agtlun um hvernig pad hyggst na gjaldeyrisjéfnudi sem uppfyllir pessar reglur, par sem fram komi
greinargod lysing a pvi til hvada adgerda pad hyggst gripa. Undanpagur skv. pessu akvaoi verda
ckki veittar til lengri tima en 1. jantar 2013,
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Bradabirgdaakvaoi petta fellur ur gildi 1. jantar 2013.

Revkjavik, 6. desember 2010.
Sedlabanki Islands,

Mar Guomundsson Tryggvi Palsson
seolabankastjori. framkvamdastjori.

B-deild — Utgafud.: 9. desember 2010
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|celandic Mission to the EU
Rond-Point Schuman 11
1040 Brussels

Dear Sirs,

Subject:  Letter of formal notice to Iceland for failing to comply with its obligation
under Article 40 of the Agreement on the European” Economic Area by
maintaining in force a ban on the exchange rate indexation of loans in
|celandic krona

1 Introduction

According to Icelandic law, the exchange rate indexation of loans in Icelandic krona
(“ISK™) 1S prohibited. Following two_complaints relating to the ban on exchange rate
Indexation of loans_in ISK, the EFTA Surveillance Authority (“the Authority™) has
assessed the compatibility of these rules with Article 40 (free movement of capﬂal% ofthe
Agreement on the Européan Economic Area (“EEA”).

2 Correspondence

In a letter dated 15 November 2010, the Authority informed the Icelandic Govemment that

it had received a complaint against Iceland regarding alleged breach of Article 40 of the

EEA Agreement for maintaining in force a ban on exchange rate indexation of loans in

tIﬁK. Inthat letter, the Authority invited Iceland to provide Turther information regarding
e Case.

In an e-mail of 27 Januarr 2011, the Icelandic Govemment asked for an extended time
limit to reply to the above [etter until 15 Febmary 2011.

By a letter of 1 February 2011, the Authority informed the Icelandic Govemment that it
had received a new complaint concerning the ban on exchange rate indexation of loans in
ISK. In that letter, the Authority invited Iceland to provide additional information
regarding the case.

In an e-mail of 14 February 2011, the Icelandic Govemment asked for an extended time
limit to submit the requested information to 28 Febmary 2011.

Rue Belliard 35, B-1040 Brussels, tel: (+32X0)2 286 18 11, fax: (+32X0)2 286 18 00, www.eftasurv.int
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On 5 April 2011, the Icelandic Govemment stated that an answer would be forthcoming
%olulnd mid May. The case was discussed at the package meeting in Reykjavik on 7 June

The Icelandic Government finally replied to the above-mentioned letters in a letter dated
1 June 2011,

3 Relevant national law
3.1 Act No 38/2001 on Interest and Price Indexation

Act No 38/2001 on Interest and Price Indexation (IG? nr. 38/2001 um vexti 0
Yerétryg?|nPu)d applies to any kind of reimbursement for Toans and price indexation o
oans in Teefand.

Chapter VI of the, Act (Articles 13-16) is on the price indexation of savings and loans and
%‘p;%lles to obligations concerning savings and loans in ISK according to Article 13 of the
ct

Article 13 ofthe Act on Interest and Price Indexation reads:

“The provisions ofthis Chaptershall apply to _oblitlgations concerning,savings and loans in
|celandic kronur (ISK) where the debtor promises to pay money and'it has been agreed or
stipulated that the payments should be price-indexed. Price indexation as referred to in
this Chapter shall méan changes in line with a domestic price index. Authorisation for
price indexation shall be as provided for in Article 14 of this Act unless otherwise
providedfor by law.

Derivative agreements do notfall within the scope ofthis Chapter. *J

According to Article 14 (1) of Act No 38/2001, savings and loans may be price indexed if

the basis of the price indexation is the consumer price index as calculated by Statistics

I_cela?% In etxtccor ance with the law applicable to the index and published monthly in the
egal Gazette.

Furthermore, it is stated in Article 14(2) of Act No 38/2001 that a loan agreement maK be
hased on a share price index, domestic or foreign, or a collection of such indices which do
not measure changes to general price levels.

Act No 38/2001 does not expressly refer to exchange rate indexation of loans in ISK.
However, in the previous Act on Interest No 25/1987, the concept of “exchange rate
indexation” was considered to be Rart of the concept of “price indexation”. In the
prei)aratory works to Aet No 38/2001 it is stated that exchange rate indexation of loans
shall not be permitted anymore.

In two mlings of 16 June 20102 the Supreme Court of Iceland confirmed that since Act
No 38/2001 does not provide a legal basis for the granting of exchange rate indexed loans

*Translation taken froin the website ofthe Ministry of Eeonomic Affairs
http:/leng.eftiahagsraduneyti.is/laws-and-regulations/nr/2963
2 Suprene CourtTulings No 92/2010 and No 153/2010.
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in ISK, the granting of such loans is not legal. Those two rulings concemed the granting of
exchange rate indexed loans to two individuals, In its ruling of 14 Febmary 2011’ the
Supreme Court of Iceland ruled that the prohibition of the granting of exchange rate
indexed loans in ISK also applies to legal persons.

On 29 December 2010, Act No 38/2001 on Interest and Price Indexation was amended by

Act No 151/2010. The amendment addresses the question of how the interest of exchan%e

rate indexed loans in ISK, that have already been %tanted, shall be re-calculated. The

amendments do not change. the provisions “in the Act conceming the IegahtY of the

ﬂ{antlng of exchange rate indexed loans in ISK and the granting of such loans s,
erefore, still prohibited under Icelandic law.

3.2 ActNo 87/1992 on Foreign Exchange

On 28 November 2008, Iceland introduced cur[encg controls by Act No 134/2008
amending the Foreign Exchange Act No 87/1992 (log 134/2008 um breytingu & logum nr.
87/1992 um gjaldeyrismal). At the same time Rules No 1082/2008 on foreign exchan%e
were issued. In conjunction with those amendments to the Foreign Exchange Act, the
|celandic Govemment sent notifications dated 28 November 2008 to the EEA Joint
Committee and the _Standmg Commiitee of the EFTA States according to the procedure
germl_tted under Article 45’@) EEA and Article 1(2) of Protocol 2 of the Agreement on a

tanding Committee. The Foreign Exchange Act has been amended nine times since the
currency controls were introduced by Act No 134/2008. Furthermore, the Rules on foreign
exchan?e_have been replaced three times b}/ new Rules on foreign exchange, the mles
currently in force are Rules No 370/2010 on foreign exchange.

According to Article 1(6) ofthe Foreign Exchange Act, cross-border movement of capital
shall mean the transfer or transport of capital across national borders and transfer or
transport of capital between residents and non-residents in certain instances.

Article 13b(2) of the Foreign Eth_an%e Act state that all cross-border movement of
forgign-denominated ca[)ltal IS prohibited unless it is for the purchase of goods or services
or is particularly exempted according to the rules.

Furthermore, according to Article .13%(3) of the Foreign Exchange Act, all cross-border
moverr%egt of capital denominated in domestic currency is prohibited unless specifically
exempted.

Article 13y ofthe Foreign Exchange Act concems the borrowing and lending. According
to Article "13g(1) of the Act, thé borrowing and lending between residents and_ non-
residents for purposes other than cross-border tradm% in goods and services is prohibited
unlesls sucr{ borrowing and lending takes place Detween undertakings in the same
conglomerate.

Accorqu to Article 13n of the Foreign Exchangie Act, several é)artles are exempted ifom
some or all the provisions ofthe Act, According to Article 13n(6) of the rules, commercial
banks, savings banks and credit institutions” operating under the supervision of the
Financial Supervisoly Authority, are authorized to engage in spot, forward, and swap
transactions with foreign currency. Furthermore, such Institutions are exempt ifom the
provisions of Articles 13y, 13h, 13Lofthe Act. Consequently, commercial banks, savings

Supreme Court ruling No 603/2010.
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banks and credit institutions operating under the supervision of the Icelandic Financial
Supervisory Authority, are not subject to the general ban under Article 13g on the
borrowing and lending hetween residents and non-residents.

4 Relevant EEA law
41 EEA fundamental freedoms

Article 40 EEA reads:

“Within the framework of the provisions of this Agreement, there shall be no
restrictions between the Contracting Parties on the movement of capital bel_on%_lng
to persons resident in EC Member States or EFTA States and no discrimination
based on the nationality or on the place of residence of the parties or on the place
where such capital is ‘invested. Annex XI1 contains the provisions necessary to
implement this Article. ”

Article 1 of the Capital Movements Directived states that “Member States shall abolish
restrictions on movements of capital taking place between persons resident in Member
States, Tofacilitate application of this Directive, capital movements shail be classified in
accordance with the Nomenclature in Annex I. ” That non-exhaustive Nomenclature has
accordmgtto”case law, an indicative value for the purposes of defining the notion of capital
movements.

The opening words ofthe Nomenclature are as follows:

“Inthis Nomenclature, capital movements are classified according to the
economic nature of the assets and liabilities they concem, denominated either in
national currencv or in foreisn exchange.

The capital movements listed in this Nomenclature are taken to cover:

[.]
- operations to repav credits or loans.”

Section VII of Annex | to the Nomenclature has the heading “CREDITS RELATED TO
COMMERCIAL TRANSACTIONS OR TO THE PROVISION OFSERVICESIN WHICHA
RESIDENTIS PARTICIPATING ", Under that heading are listed:

“L. Short-term (less than one year).
2. Medium-term (from one tofive years).
3. Long-term (fveyears or more).

4 Council Directive 88/361/EEC of 24 Jurig 1988 for the imBIementation of Article 67 ofthe Treaty,
5 Case E-2/06 EFTA Surveillance Authontg v Norwax, [2007] EFTA Court Report, p. 164, paragraph 67;
Case C -222/97 Manfred Trummer £1999$ CR1-1661, para rth 21: Case C-464/98 Stefan @0,0 CRI-
173, paragraph 5: Joined Cases C-515/99, C-519/99 - C-524/99 and C-526/99 - C-540199 Reisch [2002
ECR '1-2157, paragraph 30; Case C-386/04 Centro di Musicologica Walter Stauffer [2006] ECR 1-8203,
paragraph 22, and Case C-370/05 Festersen, [2007] ECR1-1135, paragraph 23.
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A - Credits granted by non-residents to residents
B - Credits granted by residents to non-residents ”

Section VI of Annex | to the Nomenclature has the heading “FINANCIAL LOANSAND
CREDITS (not included under I, VIland XI)  Under that heading are listed:

“L Short-term (less than one year).
2. Medium-term' (from one tofive years).
3. Long-term (five years or more).

A - Loans and credits ?ranted by non-resicents to residents
B - Loans and residents to non-residents ™

Accordlnq:to the explanatory notes in Directive 88/361/EEC, financial loans and credits
include “Financing of every kind granted by financial institutions, including financing
related to commercial transactions or to the provision ofservices in which no resident is
participating. ™ Furthermore, the category also includes “mortgage loans, consumer credit
and financial leasing, as well as back-up facilities and other note-issuancefacilities. ”

5 The Authority’s assessment
5.1 Existence of a restriction on the free movement of capital

As a preliminary remark, the Authority notes that although there is a general ban in Article
139 of the Foreign Exchange Act o the borrowm? and lending between residents and
non-residents, Icelandic financial institutions are nof restricted in borrowing money from
foreign undertakings sinee they are, according to Article 13n(6) ofthe Act, exempted ffom
the ban in Article 13g. The cuirrency controls do, therefore, not restrict Icelandic financial
institutions in financing themselves in foreign currencies.

Tuming to the issue of the existence of a restriction, the Court of Justice and the EFTA
Court have repeatedly held that national mles which are liable to impede the free
movement of capital and to dissuade investors in other Member States from exermsmg
that freedom must be regarded as restrictions within the meaning of Article 6
TFEU/Article 40 EEA.6

In the complaints it is alleged that the han on _exchanPe rate indexation of loans in Iceland
has the effect of making it less attractive for financial institutions to finance themselves in
other currencies than ISK.

In Trummer and Mayer " the Court of Justice concluded that the free movement of capital
precluded the application of national mles that required a mqrt%age securing a debt
prayable in the currency of another Member State to be registered in the national currency.
e Court of Justice emghaswed that such mles would have the effect of weakening the
link between the debt to be secured 1(payable inthe currency of another Member State{? and

the mortgage. This mle would thereforé reduce the attractiveness and effectiveness of such

6 See 0. Cases C-367/98 Commission v. Portugal 2002}J ECR 1-4731, paragraphs 44-46; C-483/99
Commission v. France 1{2002] ECR 1-4781, paragraphs 40-42, Case C-98/01 " Commission v. Jdnited
Klngdomh L21003] ECR1-4641, paragraph 47, and Case C-463/00 Commission v. Spain [2003] E CR 1-4581,
aragraph 61,

pC- 22'?97 Trummer andMayer [1999] ECR 1-1661.
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a security. As a consequence the rules are liable to dissuade parties from denominating a
debt in the currency of another Member State and thus deprive them of a right which
constitutes a component element ofthe free movement of capital.

With reference to_ Trummer and Mayer the Court of Justiee, in Westdeutsche Landeshank
Girozentrale, again confirmed that the provision on free movement of capital “was to be
construed as precluding_ the application of natignal rules such as those at issue in the
main proceedings, requiring a morgg_age securing a debt payable in the currency of
another Member State to be registered'in"the national currency™9

As exRIamed above, the granting of loans can fall under the scope of capital movements
(see the nomenclature of Directive 88/361/EEC), regardless of whether the loan i
denominated in the national currency or in a foreign eurrency. An_exchange rate indexed
|oan is not a loan %ranted in foreltrm currenc¥ but a loan granted in ISK. Such a loan s,
however, indexed to the valug of certain other foreign currencies. It was_common in
|celand to grant exchange rate indexed loans in so-called “currency baskets” i.e. the loans
were indexed to the value of certain foreign currencies such as USD, EUR, CHF and JPY.
It varied between loan agreements which currencies were involved and the percentage of
each currency in the “currency baskef” differed between agreements as well.

AIthouPh exchange rate indexed loans were granted in ISK, such loans were inevitably
linked {0 the value of other currencies. In order to reflect the risk of granting such loans in
ISK, Icelandic financial institutions would therefore probably seek to finance the loans in
the currencies that the loans were indexed to,

A total ban on the_ﬁrantlng of exchange rate indexed loans in ISK, such as laid down in
Act no 38/2001, will dissuade Icelandic financial institutions from fmancm% their loans in
other currencies than the national currency and therefore_constitutes a restriction on the
free movement of capital as provided ior under Article 40 EEA.

In its letter dated 21 June 2011, the Icelandic Government states that, to its knowledge,
there have in practice been no providers of capital from other EEA States that have seen
their capital movements hindered as a result of the ban of exchange rate indexation of
loans in ISK. Lenders have been domestic and the Icelandic Government considers
consequently that the cross border element that is necessary for the application of Article
40 EEA, in practice, is absent in the present case.

The Authority considers that this has no impact on the conclusion reached above. Under
the iundamenital freedoms there is no requirement to establish actual efiects of a provision
restrictive of the freedoms.ll) Moreover, the fact that many of the agreements coming
within the scope of the ban might lack the cross-border element necessary to trigger the
application of Article 40 EEA " is not relevant for the purposes of these infringement
proceedings. It follows from the above that the restriction of the free movement of capital
dentified by the Authority in the present letter of formal notice is concerned with
|celandic financial institutions being dissuaded from f_mancmﬂ their loans in other
currencies than the national currency. Such a restriction will primarily affect the

6C-222/97 Trummer andMayer, cited above, paragraEh_26-28. o .
1%%%6éé9rgg\{\g%sﬁdfgtsche Landesbank Girozentrale v Friedrich Stefan and Repubiik Osterreich [2001] ECR
) See, e, in relation to the free movement ofgoods, Case C-184/96 Commission v France [1998] ECRI-
6197, paragraph 17.
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relationship_between the Icelandic financial institutions and their (potential) lenders in
other EEA States.

5.2 Justifications

In its letter dated 21 June 2011, the Icelandic Government argues that the objectives of
Protect|ng1 individual persons as well as the society in general against the risk presented by
oans in 1SK with indexation linked to foreign”currency, are valid justifications for a
restriction under Article 40 EEA, The prohibition of ‘such loans 1s appropriate and
necessary as there are no other measures that could effectively achieve the objectives
sought. The Icelandic Govemment finally recalls the ruling of tie Court of Justice in the
Alpine_ Investments casell where it was held that a Prombmon,of cold calling in the
financial sector was justified and proportionate. In the opinon of the [celandic
Govemment, cold callmq is minor compared to the risks that loans with indexation linked
to foreign currency pose to individual persons and society.

National measures liable to hinder or make less attractive the exercise of the four
fundamental freedoms may be in conformity with EEA law if they fulfil the conditions of
being applied in a non-discriminatory manner, justified by imperative requirements in the
general interest, suitable to attain the objective which they pursue and not going beyond
what is necessary in order to attain the objective.l

Contracts with exchange rate indexation of loans may involve risk for consumers, since
consumers usuaIIY have their income in the national currency and are therefore not
prepared to react to fluctuation in the value of other cuiTencies. Furthermore, consumers
might not have the ability to assess the risk involved in such contracts.

Therefore, the Authority does not_contest that the aim of protecting consumers can serve
85 a justification [qro_und when it comes to restrictions on offerm? certain high risk
financial products o individuals. A total ban on the grantmq of such Toans ean, however,
not be seen as a proportionate measure to protect that aim, lceland could introduce other
less restrictive measures to protect consumers from the risk that exchange rate indexed
loans may involve. Such measures could include informing the consumersin an adequate
and clear'manner about the risks involved before contracting a loan with an exchange rate
indexation, or p033|blly granting the consumers a right to retract, within a certain time
period, from a signed [oan contract.

In this context, the Authority wishes to point out that, in general, rules aiming at ensuring
consumer protection relate to, inter alia, the advertising and marketing of credit products
adequate and transparent pre-contractual information about offers and felated risks, as well
as thorough creditworthiness assessments3

|t should further be noticed that, Article 14d(22 of Act 38/2001 provides that loan
agreements may be indexed to both domestic and foreign stock price indices. The Court of
Justice has held ‘77 must be recalled that national Ie%uslatlon IS appropriatefor ensuring
attainment of the objective pursued only if it genuinely reflects a concern to attain it in a

11 Case 384/93, Alpine Investment vs Minister van Financien,471995] ECR1-01141L.

D See e.g: C-55/94 Gebhard, [1995] ECR1-4165, paragraph 37. .

B3For additional mi6rmation, see the EC Commission’s Staff Working Pa?er accompanying the European
Parliament’s and Council’s pro[l)osal for a Directive on credit arrangements relating to residential property,
SEC(2011) 355 final 0f31,3.2011, availableat: http://eur-
lex.elropa.eu/LexUriServ/LexUriServ.do?uri=SEC:2011:0355:FIN:EN:PDF.
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consistent and systematic manner”, % The Icelandic Govemment has not presented the
Authority with any information md_matmg that, given the possible flucations of such
indices, allowing_this type ot indexation entails significantly less risks for consumers than
exchange rates indexation. Therefore, the Authority considers that in any event the
E)(;glt%rgglocnleglslatlon Is inconsistent with regard to the pursuit of the objective of consumer

The conclusion above, that the Icelandic Ie%|slat|on is not compatible with the principle of
Propqrnonallty applies afortiori with regard to its application to legal persons, Contrary to
he situation elating to consumers, this group of persons has the necessary means and
resources to be able to adequately assess any risks involved when considering contracting
a loan with an exchange rate indexation.

5, Conclusions

Accordingly, as its information presently stands, the Authority must conelude that, hy
maintaining in force a ban on the exchange rate indexation ofloans in ISK; as laid down in
Act No 38/200L on Interest and Price Indexation (6g nr. 382001 um vexti og
verétr¥gg|ng_u), in particular Articles 13 and 14 of the Act, Iceland has failed to fulfil its
obligation arising ifom Article 40 ofthe Agreement on the European Economic Area.

In these circumstances, and acting under Article 31 of the Agreement between the EFTA
States on the Establishment of a Surveillance Authority and a Court of Justice, the
Authority invites the Icelandic Government to submit its observations on the content of
this letter within two months following receipt thereof.

After the time limit has exh)ired, the Authority will consider, in the light of any
ohservations received from the Icelandic Government, whether to deliver a reasoned

opinion in accordance with Article 31 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a'Court of Justice.

Done at Brussels, 19 April 2012

Fnrthe F.FTA Sinrvpilliinee AntVirlrit\r
Sabine Monauni-Témardy

College Member

Y Case C-169/07 Hartlauer g2009] ECR 1-1721, paragraph 55. See also Case C-500/06 Corporacion
Dermoestéticas [2008] ECR 1-5785, paragraph 39.
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Subject: The Icelandic Government's response to the Authority's Letter of Formal Notice - Case
No. 68809 and 69278.

In reference to the Letter of Formal Notice from the EFTA Surveillance Authority (“the Authority”)
dated 19 April 2012 {(Case No: 68809 and 69278, Event No: 58210), the Icelandic Government (“the
Government”) welcomes the opportunity to submit its observations and comments on the factual
statements and conclusions presented in the lefter.

1. Introduction

1.1 Iceland’s position

The Government does not share the Authority’s findings in its Letter of Formal Notice. The
Government has not failed to fulfil its obligations under Article 40 of the Agreement of the European
Economic Area by limiting to a certain extent exchange rate indexation of loans in ISK, as laid down
in Act No 38/2001 on Interests and Price Indexation ({6g nr. 38/2001 um vexti og verdtiyggingu ).

The Government strongly objects that the aforementioned limitations will dissuade Icelandic
financial institutions from financing their loans in other currencies than the national currency thus
constituting a restriction on the free movement of capital as provided for under Article 40 EEA.

1.2 Main legal issues

The Government disapproves of the premise of the Authority that an alledged total ban on the
granting of exchange rate indexed loans in ISK will dissuade Icelandic financial institutions from
financing their loans in other currencies than the national currency thus constituting a restriction on
the free movement of capital as provided for under Article 40 EEA.

The Government’s position is based on the fact that although the Supreme Court of Iceland has
confirmed that Act No 38/2001 has laid down a ban on a certain form of exchange rate indexation of
loans in ISK the Supreme Court has also confirmed that it is lawfil to grant loans and conclude leases
in foreign currencies. The Supreme Court has recently concluded that, even if the lent amounts are
actually disbursed in ISK and repaid in ISK, but linked to foreign currency fluctuations in a certain
way, a loan may be considered legal. Case law is still developing at this time. The Government is of
the opinion that more clarity needs to be obtained before full analysis of the legal situation in this
field can be presented. Hence, it is premature to determine whether a “ban on foreign currency
indexation™ exists or at least to what extent it does.



It is also an important fact that the majority of Icelandic firms® debt is in foreign currency (cf. the
Central bank of Iceland’s report from 29 June 2012). For that reasons it is clear that the ban on
exchange rate indexation of loans in ISK will not dissuade financial institutions from financing their
loans in other currencies than the national currency. The main assumption for the Authority’s
findings is therefore doubtful and needs further substantiation.

2. Facts

With a letter dated 4" June 2012 the Government of Iceland, requested a formal report from the
Central Bank of Iceland concerning the Authority’s Letter of Formal Notice. Two core questions
were put forth,

= Firstly, the Government requested documents and/or information regarding whether the ban
on granting exchange rate indexation of loans in ISK affects the banks funding methods.

- Secondly, the Government requested the Central Bank’s opinion on whether the ban on
granting exchange rate indexation will affect the commercial banks’ funding methods. The
formal report of the Ceniral Bank of Iceland will be referred to as the “Central Bank’s report”
in this letter.

The Central Bank’s report notes the necessity to monitor the development and provide more general
information on lending in Iceland and the commercial banks’ funding processes during the past
decade to assess effectively whether the ban on granting exchange rate indexation has affected, or
will affect, the banks’ funding methods.

2,1 General lending '

The Central Bank’s report states that, between the years of 2003 and 2006, Icelandic financial
undertakings radically changed their funding practices. Their balance sheets expanded rapidly and
they issued a large number of bonds abroad. During the period from 2006 to 2008, they began
accumulating deposits abroad. Easy access to relatively cheap foreign funding supported growth
abroad and fuelled enormous fending growth in Iceland.

Subsequently, foreign and exchange rate-linked lending to firms grew. Foreign and exchange
rate-linked lending to households was largely confined to motor vehicle loans at first, but towards the
end of the period (primarily from mid-2007 onwards), mortgage loans were included as well, Foreign
and exchange rate-linked household loans grew from 8.2 bn ISK {about 1% of total household debt)
at year-end 2003 to 320 bn ISK (about 17% of total household debt) by the end of September 2008.
In the wake of the banks’ collapse, the Supreme Court judgments declaring exchange rate linkage
illegal, and considerable debt restructuring, the share of foreign loans has fallen rapidly once again,
to the current 2% of household debt. (As stated in the Central Bank’s report, this is actually in line
with the recommendations from the European Systemic Risk Board (ESRB) to increase borrowers’
risk awareness and restrict foreign-denominated lending to borrowers whose income is not in same
currency as the loan).

Exporters whose revenues are predominantly in foreign currency have long held foreign-denominated
debts in order to limit their foreign exchange risk, as stated in the Central Bank’s report. Foreign and
exchange rate-linked lending to firms and households with an ISK-denominated income can be traced
both te supply and to demand for the comparatively low interest rates on such loans. In part the loans
were taken to fund investments, and in part they were carry trade transactions. Houschold and
business demand grew in tandem with the interest rate differential, in spite of the increased risk of
currency depreciation. The increased influx of foreign capital further strengthened the ISK,
temporarily increasing purchasing power and fuelling a greater willingness to accumulate debt.
Foreign and exchange rate-linked loans to firms accounted for an average of 50-60% of total



corporate debt in 2003-2006. This percentage first rose above 60% in 2007 and 2008, and by the end
of 2008 it was 70%. Today it is about 55%.

The Central Bank’s report notes that about % of the commercial banks’ loans are to companies and
the other % to households. An insignificant share of household debt and about 55% of corporate debt
is in foreign currency. These percentages have remained relatively stable for the past decade,
excluding the aforementioned spike prior to the collapse of the banks in 2008,

As a result, some 35% of the commercial banks’ loans are in foreign currency. Furthermore, in recent
years the commercial banks have lent money both to foreign subsidiaries of domestic firms and to
foreign firms for investments abroad, often in relation to operations in which Icelandic firms have
expert knowledge, such as the geothermal and fisheries sectors. These loans are in foreign currency,

2.2 The contmercial banks’ finiding

As such a high percentage of loans is in foreign currency. A portion of the collateral backing for the
Icelandic commercial banks’ loans is therefore abroad. Addifionally it musi be noted that for years
exporters have financed their investments in foreign curency in order to hedge against foreign
exchange risk, as their revenue flows are also in foreign currency. Currency swap arrangements were
also wide-spread in order to limit risk of export firins in this respect.

Today, Iceland’s commercial banks are funded with equity, foreign- and domestic-denominated

deposits, as well as borrowed funds, the majority of which are foreign-denominated debt instruments

with the old banks. Indeed as the Central Bank of Iceland has pointed out recently in its Financial

Stability report, the commercial banks must seek out foreign credit in order to increase and extend
their foreign funding and thus reduce their refinancing risk.

Towards the end of 2011, around 30% of the commercial banks’ assets were in foreign currency,
even though they had not obtained funding through foreign credit markets since 2007 (jf. the Central
banks’ repot).

3. The Government’s arguments and remarks

In the Authority’s Letter of Formal Notice the Authority alleges that by maintaining in force a ban on
the exchange rate indexation of loans in ISK, Iceland has failed to fulfil its obligation arising from
Article 40 of the Agreement of the European Economic Area. The Authority’s assessment is mainly
based on the grounds that a total ban on granting exchange rate indexation of loans in ISK will
dissuade Icelandic financial institutions from financing their loans in other currencies than the
national currency.

This section sets out the Government’s arguments in regards to the Authority’s conclusion in its
Letter of Formal Naotice.

3.1 Granting loans in foreign currencies is lawful in Iceland

As is noted in the aforementioned Letter of Formal Notice the Supreme Court of Iceland has
confirmed in its rulings of 16 June 2010 (Supreme Court ruling No 92/2010 and No 153/2010) and 14
February 2011 (Supreme Court ruling No 603/2010) that since Act No 38/2001 does not provide a
legal basis for the granting of exchange rate indexed loans in ISK, the granting of such loans is not
legal.

In its Letter of Formal Notice the Authority appears to ignore the fact that it remains lawful to grant

loans in foreign currencies in Iceland, cf. the rules of chapter VI. of Act no. 38/2001 which includes
the ban of granting exchange rate indexation, but does not pertain to loans in foreign currency.

Article 40 EEA reads as follows:



Within the franmvork of the provisions of this Agreement, there shali be no restrictions
between the Contracting Parties on the movement df capital belonging to persons resident in
EC Member States oy EFTA States and no djscrimmation hased on the ,naﬂonautx or on the
place of residence of the parties or on thenP|ace where suck capital is invested. Annex XI
contains the provisions necessary to implement this Articie.

Article i ofthe Capital Movements Directive (88/361/EEC of 24 June 1988) states that:

Member States shall abolish restrictions on movements of capital taking piace between
persons resident in Member States. To facilitate application of the Directive. capital
movements shail be dassifted in accordance with the Nomenclature in Annex 1

Aiticle 1 of the Capital Movements Directive refers to the Nomenclature in Annex 1 As is noted in
tlie Letter of Formal Notice the Nomenclature has, according to case law, an indicative value for the

p%ulrlpose of defming the notion of capital movements. The opening words of the Nomenclature are as
ollows:

in this Nomenclature, ca[)itai movements are classified according to the economic nature of
the H’:lssets and liabilities they concern. denominated either in nationai currency or in foreign
exchange. L ,

Tite cagitai movements iisted in this Nomenciature are taken to cover;

[...]1 . .
-operations to renav credits or ioans.

By allowing the granting of loans in foreign currencies the Govemment considers that it is fulfilling
the obligations regarding capital movements as bonowers can both grant loans in forelgn currencies
?ndb_hhde national currency of Iceland, although the indexation of loans in ISK to exchange rate is
orbidden,

As stated in the Authority’s Letter of Formal Notice, exchange rate indexed loans in ISK were
inevitably iinked to the value of other currencies. The Authority assumes that the Icelandic
institutions would seek to finance the exchatige rate indexed loans iti the currencies the loans were
indexed to, in order to reilect the risk of graniing such loans in ISK.

The Govemment would like to point out that this understanding is not completely correct. As noted in
the Central Bank’s report, in Iceland, as in Norway, Austria, Cyprus, and a numher of other countries,
financial supervisors have set rules governing the foreign exchange risk tliat finaneiai undertakings
are pennitted to take on. These are referred to as foreign exchauge balance rules, These rules place
liinits on tlie open position in foreign currencies; that is, they attempt to control the accumulation of
foreign exchange risk on credit institutions’ balance sheets. Icelandic financiai undertakings sought
out foreign credit and deposits abroad, primarily in pounds sterling, euros, and US dollars, and then
lent that money to domestic borrowers via exchange rate-linked or foreign loans that were mainly in
Japanesc yen (JPY% and Swiss francs (CHF), To a large extent, the loans were not fnnded in the
currencies in whicn they were disbursed. This however did not ereate an open foreign exchange
position in the credit institutions” accounts (cf. Central banks’ report).

3.2 Tlte Authority’s mainpresumption is strongly objccted _ _ )
Aslpreviously stated, it is strongly objected that the ban on exchange ratc indexation of loans in ISK
will dissuade fmancial institutions from fmancmg their loans in other currencies than the national
curreney, as the Authority concludes m its Letter of Fonnal Notice. As stated in the Central Bank’s
report, a restriction on exchange rate-linked lending in itself will not affect the banks’ hmding, nor
will it affect domestic demand for foreign credit, The Govenmient agrees with that conclusion.



As has been highlighted in this letter it is lawful in Iceland to grant loans in foreign currency.
Although an insignificant share of household debt is in foreign currency, the fact remains that about
55% of total loans to firms are in foreign currency, according to the Central Bank’s report. As a
result, the Central Bank assumes that some 35% of the comimercial banks’ loans are in foreign
currency. This rate has remained relatively stable for the past decade, except for the spike prior to the
collapse of the banks in 2008. Furtherimore, in recent years the commercial banks have lent money in
foreign cumrency to foreign subsidiaries of domestic firms and to foreign fums for investments
abroad.

The Icelandic Government fails to see that a restriction on exchange rate-linked lending affects
domestic demand for foreign-denominated credit, due to the fact that as before, it is permissible to
conclude loan agreements in foreign currency.

Instead, attention should be drawn to the fact that domestic borrowers that do not enjoy foreign
income — firms and households — have faced heavy losses on account of the foreign exchange risk
that developed as a result of the collapse of the currency and the banking system in the autumn of
2008. The Central Bank of Iceland believes that, in the long run, the commercial banks® foreign
lending activities — to households as well as domestic and foreign companies with
foreign-denominated income — will continue and even grow.

As the Central Bank of Iceland has highlighted recently in its Financial Stability report, the
commercial banks must seek out foreign credit in order to increase and lengthen their foreign funding
and thereby reduce their refinancing risk. On the other hand, the banks remain cautious regarding
carry trade, and the collateral requirement for such transactions (lending foreign currency to
borrowers with domestic income) could become a limiting factor in the next few years, In order to
curtail foreign exchange risk, it is considered desirable that credit institutions’ assets and liabilities be
maintained in the same currency. As is stated above, a number of countries have adopted rules on
foreign exchange balance in an attempt to control this risk. With cwrency swaps, it is possible to
convert assets and liabilities from one currency to another. A prohibition on exchange rate linkage
should not adversely affect the interbank market since it is permissible fo grant loans in foreign
currency, and it is possible to fund loans in ISK with foreign capital if swap agreements are used to
hedge against the foreign exchange risk (cf. Central banks’ report).

In light of this, the Government finds it clear that a restriction on the granting of exchange rate
indexed loans in ISK will not dissuade Icelandic financial institutions from financing their loans in
other currencies than the national currency, since it is permissible to conciude loan agreements in
foreign currency.

3.3 Courts are still defining the borders between exchange rate indexation of loans in ISK and
loans fu foreign currency

Background '

Although the Icelandic courts have confinned that granting loans in foreign currency is lawful in
Iceland there still exists an uncertainty of how to define exchange rate indexation of loans in ISK
vis-a-vis loans in foreign currencies generally.

As stated before, the Icelandic Supreme Court rulings of 16 June 2010 (Supreme Court ruling No
§2/2010 and No 153/2010) determine that the certain loan agreements clearly indicated that they
were exchange rate indexed loans in ISK rather than legitimate foreign currency loans. The Court
came to that conclusion for several reasons: i) the loans were determined in ISK, ii) the loan amounts
were connected to exchange rate of foreign currencies in specified proportions, iii) the underlying
purchase (of motor vehicles) was determined in ISK, iv) monthly payments were determined in ISK,
v) the instalment in ISK changed in relation to the exchange rate of said foreign currencies, vi) the



contracts stated that the loans were "100% exchange rate indexed”.

These two rulings concerned the granting of exchange rate indexed loans to two individuals. For
similar reasons, the Supreme Court came to the conclusion in its rulings from [4 February 2011
{(Supreme Court rulings No 603/2010 and 604/2010) that real estate mortgages were exchange rate
indexed loans. Those rulings concemed granting of exchange rate indexed loans to undertakings.

Recent ridings of the Supreme Court of Iceland
Since the Authority’s Letter of Formal Notice was issued, new Supreme Court rulings have been
handed down clarifying further how to differentiate exchange rate indexation of loans in ISK from

loans in foreign currencies:

In its ruling of 7 June 2012 (Supreme Court ruling No 524/2011), the Icelandic Supreme Court came
to the conclusion that disputed loan agreement was is in fact a loan in foreign currencies (and
therefore legitimate). The loan was a household loan from Glitnir banki hf. Though its disbursement
was in ISK as well as the instalments the Supreme Court concluded that the locan was in foreign
currencies, The Court came to that conclusion for several reasons.

- First, the Supreme Court took note of the bond’s name, i.e. “Bonds in foreign currencies” (
Skuldabréf { erlendum gialdmidlhum ).

- Secondly, the loan amount was as stated, first specified in three different currencies, Swiss
franc (CHF), Japanese Yen (JPY) and Euros (EUR) and then the equivalence in ISK.

- Thirdly, its interests were in accordance with a foreign loan, as the interests were Libor and
Euribor interests.

- Finally, the heading of the subsequent change of terms is: “Change of terms of bond
agreement In forefgn currencies”  (Skilmdlabreviing  skuldabréfs [ erlendum
myntum/mynteiningum ) and the equivalent amount in ISK was not mentioned in the change
of terms though the borrower was permitted to convert the loan amount to the equivalent
amount in ISK after the entire debt was called, based on the sale price of the currencies
which the debt was comprised of that particular day {entered by Glitnir banki ht.).

With the Supreme Court ruling from 9 June 2011 (Supreme Court ruling No 155/2011) the court
came to that conclusion that loan agreement granted to a firm under the title “muddticurrency loan for
J years, equivalent to 150.600.060 ISK " (fidimyntalan til 5 dra ad jafavirdi kr. 150.000.000 ), was
an exchange rate indexation of loan in ISK. The reasoning was /.. based on the fact that the loan
amount wasn’t specified in other currency than ISK, the loan amount was paid out in ISK and the
instalments were paid in ISK. Also the court showed regard to provisions on currency conversion.

Contrary to the aforementioned ruling from 9 June 2011 the Supreme Court came to the conclusion,

with its ruling of 15 June 2012 (Supreme Court ruling No 3/2012), that a disputed Ioan agreement,

granted to a firm, was actually a legal loan in foreign currencies, In its reasoning, the Supreme Court

highlighted that the loan agreement was named “Loan agreement in foreign currencies” (
Lanssamningur { erlendum myntum} . The Court pointed out that though the loan amount was only

specified in ISK and the amount in foreign currencies was not mentioned, only the proportions of the

foreign currency and its connection to ISK, the disbursements in the relevant amount in foreign

currencies were deposited to the borrower’s currency account in Kaupping banki hf. Payments of
instalments and interests were also charged from the borrower’s currency account in the relevant

amount in foreign currencies each time. This was repeated until restrictions were imposed on foreign

exchange 15 November 2008 with the amendment to Act No 87/1992 on Foreign Exchange. When an

instalment was transferred after the amendment a similar method was used, i.¢. the bortower applied

for purchasing foreign currency to be able to pay instalments and interests.

L2 23

As previously stated, uncertainty remains on how to distinguish exchange rate indexation of loans in



ISK from loans in foreign currencies generally. It is expected that the courts will have to examine
several cases in the coming months before it becomes possible for the legislature to consider revision
of Act. 38/2001.

3.3.1 Proposed changes to the legislation

In late 2010 proposed changes to Art. 14 of Act No 38/2001 on Interests and Price Indexation (/dg

nr, 38/2001 um vexti og verdtryggingu) where introduced to the Parliament with the aim of allowing

undertakings to grant an exchange rate indexation of loans in ISK, Althingi sought the opinion of

several parties, including the Financial Supervisory Authority of Iceland (Fjdrmdlaeftirlitid ) and the
Central Bark of Iceland (Sedlabanii Islands }.

The Financial Supervisory Authority found it unnecessary to allow granting of exchange rate

indexation of loans in ISK when it is clear that it is lawful to grant loans in foreign currencies. The

Central Bank pointed out varjous difficulties, i.e, the need to define what type of loans are exchange

rate indexed and what kind of loans are in foreign currencies.

The Central Bank also mentioned that it would be wise to ban granting individuals loans in foreign
currencies if the aim was to permanently ban the granting of exchange rate indexed loans. After
reviewing the aforementioned opinions the proposal was withdrawn.

3.3.2 Uncertainty remains on how fo recaleniate interests

In addition, a lack of clarity remains on how to recalculate the interests of exchange rate indexed
loans since the Supreme Court of Iceland, with its ruling of 16 September 2010 (Supreme Court
ruling No 471/2010) found it inevitable that the ban on exchange rate indexation of loans in ISK led
to putting aside the provision of a contract regarding interest rates.

The Parliament of Iceland, Althingi, reacted to the situation with Art. 18 of Act No 151/2010
amending Act No 38/2001 on Interests and Price Indexation. In short, Art 18 stated that if provisions
of a contract regarding interests or other repayment would be considered invalid the inferests of the
amount shall be decided on the grounds of first paragraph of Ait, 4 of Act No 38/2001 on Interests
and Price Indexation.

With the Supreme Court’s ruling of 15 February 2012 (Supreme Court ruling No 600/2011) the court
came to the conclusion that the retroactivity of Art. 18 of Act No 151/2010, which determined new
interests for banned exchange rate indexation loans, could not change previous results of the
settlement of interests between the parties concerned in a retroactive way.

At the cwrrent time a few unresolved issues still remain as regards the “resetting” of illegitimate
foreign currency linked loans. It is the opinion of the Government that the Courts of Iceland will have
to address those before any intervention by the Government is possible.

3.4 The rulings of the Court of Justice and the EFTA Court

In its Letter of Formal Notice the Authority concludes that the Court of Justice and the EFTA Court
have repeatedly held that national rules which are liable to impede the free movement of capital and
to dissuade investors in other Member States from exercising that freedom must be regarded as
restrictions within the meaning of Article 63 TFEU/Article 40 EEA with references to several cases.

The Authority refers to the Trumuner and Mayer case (C-222/97 Trummer and Mayer [1999] ECR
[-1661}. As stated in the Authority’s Letter of Formal Notice the Court of Justice concluded that the
free movement of capital precluded the application of national rules that required a meortgage
securing a debt payable in the currency of another Member State to be registered in the national
cutrency. The Court of Justice emphasised that such rules would have the effect of weakening the
link between the debt to be secured (payable in the currency of another Member State) and the
mortgage. This rule would therefore reduce the attractiveness and effectiveness of such a security. As



a consequence the rules are liable to dissuade parties from denominating a debt in the currency of
another Member State and thus deprive them of a right which constitutes a component element of the
free movement of capital,

The Government argues that the case does not apply in this matter due to the different and
incomparable facts and circumstances of the two cases. As detailed before, it is lawful in Iceland to
grant loans in foreign currencies and no enhanced expenses or efforts are implied for borrowers
regarding exchange rate indexation of loans in ISK. Furthermore, it cannot be assumed that it will
dissuade financial institution from financing their loans in foreign currencies.

3.5 Other issues

The Government reiterates the submissions made in its letter from 21 June 2011 regarding

Jjustifications on limiting exposure to currency fluctuations by restricting foreign currency indexation.

This is further substantiated by remarks in the aforementioned Central Bank report:
“Foreign exchange risk develops when funds are borrowed in one currency and the assets
being financed or the revenues to be used to service the debt are in another. When the
exchange rate of the ISK falls, the foreign loan principal as measured in Icelandic krénur
rises, leading to higher instalments and interest payments and increasing the risk of default
and loan losses. Balance sheets are eroded as well, as equity decreases commensurate with
the rise in the underlying loans. A negative equity position can make it difficult for
households and firms to sell assets, which also intensifies the risk of default and loan losses,

Although the foreign exchange balance on financial institutions’ balance sheets may be in
equilibrium as regards foreign borrowing and lending activities, their credit risk may be
underestimated if their borrowers’ income is in domestic currency. Although the foreign
exchange risk lies with the borrower, it can be shunted over to the financial undertaking if the
borrower ends up in distress. Iceland’s experience shows this clearly. The likelihood of loan
losses and default are nmch greater among borrowers that take loans in foreign currency but
have income in domestic currency. Financial undertakings are therefore merely swapping
foreign exchange risk for credit risk when they extend foreign-denominated loans to
borrowers with domestic-denominated income. For the economy as a whole, foreign
exchange risk is unchanged; it is merely transferred from financial institutions to households
and businesses.

It should be home in mind that the exchange rate of the ISK fluctuates more than that of a
currency in a larger currency area. Exchange rate-linked loans in Icelandic krénur granted to
borrowers whose income is solely in kronur are therefore extraordinarily risky for borrower
and lender alike. They actually represent an unhedged and therefore risky foreign exchange
position, as the borrower has no foreign-denominated income to offset instalments and
interest on the loan. Exchange rate-linked lending therefore makes credit institutions’
accounts more opaque and actually hides the risk associated with the loans.*

4. Conclusions

The Government has in this letter explained the fact and stated the reasoning to why it has not
breached Article. 40 of the Agreement of the European Economic Area by maintaining in force
restriction on the exchange rate indexation of loans in ISK.

However, in the unlikely event that the Authority would come to the conclusion that restrictions on
the free movement of capital, in the meaning of Article 40 EEA, are in place the Government
maintains that it is justified and reserves the rights to support this with further evidence,

In any instance the Government finds it appropriate to await further clarifications from the Supreme
Courts as regards the scope of restrictions on exchange-rate linked lending, before further actions will



be taken. The Govemment urges the Authority to take into account these praetical aspects of the case
and postpone further handling ofthe matter until more clarity has been obtained.

o Fiual Remarks -
hi tliis reply to the Letter of Formal Notice tlie Govemment has set forth its objections to the

conclusions of the Authority. The Government also refers in general to previous exchanges with the
Authority ou the matter.

The Govenunent expresses its conunitment to provide the Authority with furiher infomiation

On behalf ofthe Minister

\}oN<LX~K.r
Valgerdur Rin Benediktsdottir Signrbjorg Wella Giromundsdottir
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1 Introduction

According to Icelandic law, the exchange rate indexation of loans in Icelandic krona
(“ISK’?_ Is prohibited, Following two_complaints relating to the ban on exchange rate
Indexation of loans in ISK, the EFTA Surveillance Authority (“the Authority”) has
assessed the compatinility of these rules with Article 40 (free movement of eapﬂal% ofthe
Agreement on the Européan Economic Area (“EEA”).

2 Correspondence

In a letter dated 15 November 2010 (event no. 577289), the Authority informed the
Icelandic Government that it had received a complaint”against Iceland regarding an
alleﬁed breach of Article 40 of the EEA Agreement for mamtamm? in forcé a ban on
exchange rate indexation of loans. in ISK. In that letter, the Authority invited Iceland to
provide further information regarding the case.

In an e-mail of 27 JanuarY 2011, the Icelandic Govemment asked for an extended time
limit to reply to the above letter until 15 February 2011.

By letter of 1 February 2011 (event no. 585026), the Aut,horitK informed the Icelandic
Govemment that it had received a new complaint conceming the ban on exchange rate
indexation of loans in ISK, In that letter, the Authority Invited Iceland to provide
additional information regarding the case.

In an e-mail of 14 Febmary 2011, the Icelandie Govemment asked for an extended time
limit to submit the requested information. The Authority granted the requested extension
of the time limit in an e-mail of 15 Febmary 2011 (event'no. 587292).

On 5 April 2011, the Icelandic Government stated that an answer would be fo_rthgoming
%%%nzdoﬂm May 2011. The case was discussed at the package meeiing in Reykjavik on

The Icelandic Government finally replied to the above-mentioned letters in a letter dated
21 June 2011,

On 19 April 2012, the Authorit){ issued a letter of formal notice to Iceland, (event no.
5852102) or failing to comply with its obligation under Article 40 EEA by maintaining in
force a ban on the exchange rate indexation of loans in ISK.

The case was discussed at the Rackagle meeting in Reykjavik on 7 June 2012. At that
meeting the representatives of the Icélandic Govemment asked for an extension of the
time limit to submit observations in the case until 19 August 2012, The Authority granted
%h3e85%%l)1ested extension in a follow-up letter to the meeting, dated 5 July 2012 (event no.

|celand replied to the letter of formal notice by letter of 17 August 2012.
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3 Relevant national law
3.1 ActNo 38/2001 on Interest and Price Indexation

Act No 38/200L on Interest and Price Indexation (I6g nr. 38/2001 um vexti og
verGtryggingu (“Act No 38/2001’(;)) applies to any kind of reimbursement for loans an
price incexation of loans in lceland.

Chapter VI of the Act (Articles 13-16) concems the price indexation of savings and loans
ar?d Epphes to obligations conceming savings and loans in ISK according to Article 13 of
the Act.

Article 13 of Act No 38/2001 reads as follows:

“The provisions ofthis Chapter shall apply to _obliqations concernin _savin%s and loans in
|celandic kronur (ISK) where the debtor promises opa}émoney and it has been agreed or
stipulated that the payments should be price-indexed. Price indexation as referred to in
this Chapter shall méan changes in line with a domestic price index. Authorisation for
price indexation shall be as provided for in Article 14 of this Act unless othenvise
providedfor by law,

Derivative agreements do notfall within the scope ofthis Chapter. ’

According to Article 14(1) of Act No 38/2001, savings and loans may he price indexed if

the basis of the price indexation is the consumer price index as calculated by Statistics

I_celarlwcg3 in at\tccor ance with the law applicable to the index and published monthly in the
egal Gazette.

Furthermore, it is stated in Article 14(2) of Act No 38/2001 that a loan agreement maK be
based on a share priee index, domestic or foreign, or a collection of such Indices which do
not measure changes to general price levels.

Act No 38/2001 does_not expressly refer to exchange rate indexation of loans in ISK.
However, in the previous Act on Interest No 25/1987, the concept of “exchange rate
indexation” was considered to be Rart of the concept of “price indexation”. "In the
prei)aratory works to Act No 38/2001 it is stated that exchange rate indexation of loans
shall not be permitted anymore,

In two rulings of 16 June 20102 the Supreme Court of Iceland confirmed that since Act
No 38/2001 does not provide a legal basis for the granting of exchange rate indexed loans
in ISK, the granting of such loans is not legal. ThoSe two rulings concerned the granting of
exchange rate indexed loans to two individuals, In its ruling of 14 Febmary 2011, the
Supreme Court of Iceland mled that the prohibition of thé granting of exchange rate
indexed loans in ISK also applies to legal persons.

1Translation taken irom the website ofthe Ministry of Economic Affairs (now the Ministry of Finance and
Economic Affairs). .

2 Supreme Court rulings No 92/2010 and No 153/2010.

3Supreme Court ruling No 603/2010.
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32 ActNo 87/1992 on Foreign Exchange

On 28 November 2008, Iceland introduced cur[encg controls by Act No 134/2008
amending the Foreign Exchange Act No 87/1992 (log 134/2008 um breytingu & lagum nr.
87/1992 Um 85aldeyrlsmal (“Act No 87/19927)). In conjunction with those amendments to
Act No 87/1992, the Icelandic Govemment sent notifications dated 28 November 2008 to
the EEA Joint Committee and the _Standm% Committee of the EFTA States according to
the procedure permitted under Article 45& K‘EEA and Article 1(2) of Protocol 2 of the
Agreement on a Standing Committee. Act No 87/1992 has been amended several times
since the currency controls were introduced by Act No 134/2008. The most recent
ggﬁmaﬂon of protective measures from Iceland to the Joint Committee is from 12 March

Article 13({1 of Act No 87/1992 concems borrowing and lending. According to Article
0g(l) of the Act, the borrowing and lending between residents and non-residents for
puerses other than cross-border trading in goods and services is, as a general rule,
BFSU[I)bItEd unless such borrowing and lending is between companies within the same

According to Article 13n oi Act No 87/1992, several gartles are exempted from some or
all ofthe provisions ofthe Act, According to Article 13n(7) ofthe Act, commercial banks
savings banks and credit institutions operating under the supervision of the Financial
Supervisory Authority, are authorized to e_nga%e in spot, forward, and swap transactions
with forelgn currency. Furthermore, such institutions are exempt from the provisions of
Articles 139, 13h and 131 ofthe Act. Consequently, commercial banks, savings banks and
credit institutions operating under the supervision of the Icelandic Financial Supervisory
Authority, are not subject to the general ban under Article 13y on the borrowing and
lending between residents and non-fesidents.

4 Relevant EEA law

Article 40 EEA reads:

'Within the framework of the provisions of this Agreement, there shall be no
restrictions between the Contracting Parties on the movement of capital bel_on?_mg
to persons resident in EC Member States or EFTA States and_ no discrimination
based on the nationality or on the place of residence ofthe parties or on the place
where such capital is invested. Annex XII contains the provisions necessary to
Implement this Article. ”

Article 1 of the Capital Movements Directived states that "Member States shall abolish
restrictions on movements of capital taking place between persons resident in Member
States. Tofacilitate aﬁphcatmn of this Directive, capital movements shall be classified in
accordance with the Nomenclature in Annex 1. ” That non-exhaustive Nomenclature has
?ncggg%rg%t205case law, an indicative value tbr the purposes of defining the notion of capital

4Council Directive 88/361/EEC 0f 24 June 1988 for the implementation of Article 67 of the Treaty.

s Case E-2/06 EFTA Surveillance Authorit vNorwag/ [2007] EFTA Court Report g 164, para%raph 67;
Case C -222/97 Manfred Trummer 51999] CR1-1661 para%raph 21: Case C-464/98 Stefan [2001] ECR I-
173 para%raph 5: Joined Cases C-515/99, C-519/99 - C-524199 and C-526/99 - C-540/99 Reisch [2002
ECR1-2157 par%graph 30; Case C-386/04 Centro di Musicologica Walter Stauffer [2006] ECR 1-8203,
paragraph 22, and Case C-370/05 Festersen, [2007] ECR1-1135, paragraph 23.
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The opening words ofthe Nomenclature read as follows:

“In this Nomenclature, capital movements are classified according to the
economic nature of the assets and liabilities they concern, denominated either in
national currencv or in forei*n exchanse.

The capital movements listed in this Nomenclature are taken to cover:

[...]
- operations to repav credits or loans. ™

According to the explanatory notes in Directive 88/361/EEC, financial loans and credits
(listed in"Sections VII and VIII of Annex I to, the Nomenclature) include “Financing of
every kind granted by financial institutions, including financing related to commercial
transactions or to the provision of services in which no resident is participating, ”
Furthermore, the categL ry also includes “mortgage loans. consumer credit andfinancial
leasing, as well as back-upfacilities and other note-issuancefacilities. ”

5 The Authority’s Assessment
5.1 Existence of a restriction on the free movement of capital

As a preliminary remark, the Authority notes that although there is a %eneral ban in Article
13% of Act No"87/1992 on borrowing and lending. between residents and non-residents,
|celandic financial institutions are not restricted in be|n% granted loans ifom foreign
undertakings since they are, according to Article 13n(7) ofthe Act, exempted ifom the ban
in Article 138_of_the Foreign Exchange Act. The currency controls do, therefore, not
restrict Icelandic financial institutions in financing themselves in foreign currencies.

Union (“The Court of Justice”) and the EFTA Court have repeatedly held that national
rules which are liable to impede the free movement of capital and to dissuade investors in
other EEA States from exercising that ffeedom must be regarded as restrictions within the
meaning of Article 63 TFEU/Article 40 EEA.°

In the complaints it is alleged that the ban on exchange rate indexation of loans in Iceland
has the effect of making 1t less attractive for Icelandic_financial institutions to finance
themselves in other currencies than ISK. Such a restriction will, in tum, affect potential
foreign lenders.

Tuminito the issue of the existence of a restriction, the Court of Justice of the European

In Trummer and Mayer the Court of Justice concluded that the free movement of capital
precluded the application of national mles that required a mo,rtqage securing a debt
prayable in the currency of another Member State to be registered in the national currency.

he Court of Justice émphasised that such rules would have the effect of weakening the

6 See e.g. Cases C-367/98 Commission V. Portugal [200% ECR 1-4731, paragraphs 44-46; C-483/99
Commission v. France [2002] ECR 1-4781 Baragraph.s 40-42; C-98/01 Commission v. United Kln%dom,
;2003; ECR1-4641, par%aphﬂ' and C-463/00 Commission v. Spain [2003] ECR1-4581, paragraph bL.
C-222/97 Trummer andMayer f1999] ECR1-1661.
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Imk between the debt to be secured t(payable inthe currency of another Member State) and
the mortgage. This rule would therefore reduce the attractiveness and effectiveness of such
a security. As a consequence the rules are liable to dissuade parties from denominating a
debt in the currency of another Member State and thus deprive them of a right which
constitutes a component element ofthe ffee movement of capital.8

With reference to Trummer and Mayer the Court of Justice, in Westdeutsche Landesbank
Girozentrale, again confirmed that the provision on free movement of capital “® to be
construed as precluding_the application of national rules such as those at issue in the
main proceedings, reclumng a moragage securing a debt payable in the currency of
another Member State to be registered in'the national currency”.

The transaction of granting and taking loans can fall under the scope of capital
movements, regardless of whether the loan is denominated in the national currency or'ina
foreign currencY.!' An exchange rate indexed loan is not a loan granted in” foreign
currency but a loan granted in"1SK. Such a loan is, however, indexed to the value of
certain other foreign currencies. It was common in Iceland to grant exchange rate indexed
loans in so-called “currency baskets” i.e. the loans were indexed to the value of certain
for_elﬂn currencies such as USD, EUR, CHF and JPY. It varied between loan agreements
which currencies were involved and the percentage of each currency in the “currency
baskets” differed between agreements as well.

AIthoth exchange rate indexed loans were granted in ISK, such loans were inevitably
linked o the value of other currencies. In order to reflect the risk of granting such loans in
ISK, Icelandic financial institutions would therefore probably seek to finance the loans in
foreign currencies.

In its letter of formal notice ffom 19 April 2012, the Authority came to the conclusion that
a total ban on the grantln% ofexchange rate indexed loans in ISK, such as laid down in Act
No 38/2001, will dissuade Icelandic financial institutions ffom, financing their loans in
other currencies than the national currency and therefore constitutes a restriction io, the
ffee movement of capital as provided for under Article 40 EEA. This was the Authority's
conclusion re%ardless of Iceland’s allegation that it was not aware of any providers of
capital from other EEA States that had seen their capital movements hindéred as a result
ofthe ban of exchange rate indexation of loans in ISK. The Authority considers that this
has no impact on the restrictive nature of the ban on exchange rate indexation of loans in
ISK. It is settled case-law that there is no requirement to “establish actual effects of a
R/rlovmon which has a potential restrictive effect on the fundamental ffeedoms.ll

oreover, the fact that many ofthe agreements coming within the scope of the ban might
lack the cross-border element necessary to tnqger the application of Article 40 EEA is not
relevant for the pur[)oses ofthese inffingemen proc,eedm_g_s. |t follows ffom the above that
the restriction 0f the free movement “of capital identitied by the Authority concerns
|celandic financial institutions that are being dissuaded fforn firiancing their lodns in other
currencies than the national currency. Such a restriction will primarily affect the

8C-222/97 Trummer andMayer, cited above, paragraEhs 26-28. L

1%-7%6%/&%8& %%sﬁdféjtsche Landesbank Girozentrale v Friedrich Stefan and Republik Osterreich [2001] ECR
D See e.g. the nomenclature of Directive 88/361/EEC and Cases E-1/00 State Debt Management Agency v

|51I9a$515d]st|)£agI§|1F389A55EFTA Court Report 2000-2001 p. 8, paragraph 28 and C-484/93 Svenson Gustavsson

E See, e.0., in relation to the free movement ofgoods, Case C-184/96 Commission v France [1998] ECR I-

6197, paragraph 17.
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relationship between the Icelandic financial institutions and their (potential) lenders in
other EEA States.

In its reply to the Authority’s letter of formal notice from 17 August 2012, lceland
maintains its position that the ban on the granting of exchange rate indexed loans in ISK
will not dissuade Icelandic financial institutions from financing their loans in other
currencies than the national currency thus constituting a restriction to the free movement
of capital as provided for under Article 40 EEA. Iceland’s arguments in this regard can be
divided into two: First, Iceland claims that the total ban on the granting of exchange rate
indexed loans in ISK does not restrict the free movement of capital Since there are no
restrictions in force on the granting of loans in forgign currencies. Second, Iceland claims
that there is not necessarilya direct link between the banks’ lending in certain currencies
and their financing in the same currencies.

5.1.1 Foreign exchange loans

|celand has explained that even though it is, prohibited to grant exchange rate indexed
loans in Iceland there are no statutory restrictions on the granting of Ioans in foreign
currency. Therefore, Icelandic banks can offer such loan agreements to individuals and
companies.

In its letter of 17 August 2012, Iceland refers to Trummer and Mayer® and states that it
disagrees with the Authorlt%/ that this case is relevant for the assessment of the Icelandic
ban due to the different faets and circumstances of the cases since foreign currenc¥ loans
are lawfiil in lceland while there was a total ban on the registration of mortgages in foreign
currencies in Trummer and Mayer.

When preparing the reply to the letter of formal notice, the Icelandic Govemment
requested Information from the Central Bank of Iceland on whether the ban on granting
exchange rate indexed loans in ISK affects the banks’ funding methods.

In its letter of 29 June 2012, the Central Bank of Iceland gives an overview of the nature
ofthe loans that the Icelandic banks have granted. Accor _mg to the information from the
Central Bank, around 2/3 ofthe commercial banks’ loans in Iceland are to companies and
13 to private households. An insignificant share of household debt and about 55% of
corporate debt is in foreign currency. As a result, some 35% of the commercial banks'
total loans are in foreign currency. In addifion, Ipeland|c_ banks have also granted loans in
foreign currencies to foreign companies and foreign subsidiaries of domestic companies.

5.1.2 Thefinancing ofexchange rate indexed loans

Apart from hasing its ?osm_on in the case on the assumption that there is no restriction on
the free movement o _ca[ntal because Iceland allows the qrantmg of loans in_foreign
currencies, Iceland objects to the Authority’s conclusion that the Icelandic financial
institutions would seek to finance the exchange rate indexed loans in the currencies that
the loans were indexed to, in order to reflect the risk ofgranting such loans in ISK.

According to the explanations in Icelana’s letter of 17 August 2012, loans_granted in

certain currencies or indexed to the valug of certain currencies are not necessarily financed
in the same currencies. However, according to the explanations in Iceland’s lettér, the risk

0C-222/97 Trummer and Mayer, citedabove.
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of such loans_ is mitigated by the fmancing in foreign currencies even though it is not the
same currencies,

In its letter Iceland states that “..in Iceland as in Norway, Austria, Cyprus and a number
of other countries, financial supervisors_have set rules governing the fore|?n exchange
risk thatfinancial undertakings are permitted to take on. “These are referred to asforeign
exchange balance rules. These rules place limits on the open position in foreign
currencles; that is, they attempt to control the accumulation offoreign exchange risk on
credit institutions " balance sheets. Icelandic financial undertakmgs sought out foreign
credit and deposits abroad, Brlmanly in pounds sterling, euros, and US dollars, and then
lent that money to domestic borrowers via exchange rate-linked orforeign loans that were
mainly in Japanese yen (JPY) and Swissfrancs (CHF). To a large extent, the loans were
notfunded in the currencies.in which they were disbursed. This however did not create an
openforeign exchange position in the credit institutions *accounts... ™

|celand_claims that the han on granting exchange rate indexed loans does not dissuade
leelandic fmancial institutions from financing themselves in foreign currency since there
exists no direct link between the granting of such loans and the fmancmg in'the relevant
currencies. In this context Iceland explains that the exchange rate indexed loans were not
neeessarlly funded in the same currencies as the loan agreements were indexed to. Most
agreements concerned loans indexed to the value of JPY and CHF but the banks mainly
fmanced themselves in GBP, EUR, and USD.

5.1.3 The Authority observations on Iceland’ reply

The Authority is of the opinion, that the arguments presented by Iceland do not alter its
conclusion that the exchange indexation ban'is a restriction under Article 40 EEA. In that
respect the Authority refers to the arqume,nts set out in Section 5.1 above. Furthermore,
the' Authority would Tike to note the following.

The Authority recalls, that in order to be in breach of the free movement of capital it is
sufficient that the national measure has a potential effect on the free movement of
capital. BA ban on the granting of exchange rate indexed loans may have a potential effect
on the banks when it comes to fmancing themselves in foreign currencies and the
Authority fails to see that Iceland attempted to demonstrate that it was excluded that the
index loan ban could have such a potential effect. The fact that the |celandic banks might
not necessarily have fmanced. themselves in same currencies as the loans were indexed to
does not detract from the finding that there exists at least a potential restrictive effect.

Moreover, inthe view ofthe Authority a total ban such as the one at stake in this case can,
in principle, not be regarded as having a too indirect or too uncertain effect on the free
movement of capital to be classified as an obstacle to that freedom. X _

The fact that it is allowed to grant loans in foreign currency is, as such, not crucial for the
assessment of whether it can constitute a restriction. In the' view of the Authority, the fact
that it may be possible for contractm? parties to draft their agreements differently in order
to evade the scope of the han cannot remove the ban from the ambit of Article 40 EEA.
Moreover, even though the granting of fqreu%n currency loans has been a common practice
in Iceland it is still the Authority’s position that it is not determinative for the assessment

J See e.g. E-1/00 State Debt Management A encgvislandsbanki FBA, cited above, paragraph 28.
FSee e.. C-577/10 Commission v Belgium %201 ], not yet reported, paragraph 42.



EFTA SURVEILLANCE
Page 9 AUTHORITYj

of the restrictive nature of the ban on exchange rate indexation of loans.5 In this context
the Authority also recalls that any restrictions on the fundamental freedoms, however
minor they might be are prohibited Unless they are justified.1

In light ofthe above, the Authority maintains its conclusion that the ban on exchange rate
indexation of loans in ISK constitutes a restriction to the free movement of capital as
provided for in Article 40 EEA.

5.2 Justifications

In its letter dated 21 June 2011, the Icelandic Govemment argues that the objectives of
Protectjn% individual persons as well as the society in general against the risk presented by
oans in 1SK with indexation linked to foreign”currency, aré valid justifications for a
restriction under Article 40 EEA. The prohibition of ‘such loans s appropriate and
necessary as there are no other measures that could effectively achieve the objectives
sought. The Icelandic Govemment finally recalls the ruling of the Court of Justice in the
Alpine Investments case' where it was held that a prohibition of cold calling in the
financial sector was _justified and proportionate. In the opinion of the Icelandic
Govemment, cold calling is minor compared to the risks that loans with indexation linked
to foreign currency pose to individual persons and society.

National measures liable to hinder or make less attractive the exercise of the four
fundamental freedoms may be in conformity with EEA law if they fulfil the conditions of
being applied in a non-discriminatory manner, justified by imperative requirements in the
general interest, suitable to attaip the objective which they pursue and not going beyond
what is necessary in order to attain the objective. =

Contracts with exchange rate indexation of loans may involve risk ibr consumers, since
CONSumers usuall)( have their income in the natiorial currency and are therefore not
prepared to react to fluctuation in the value of other currencies, "Furthermore, consumers
might not have the ability to assess the risk involved in such contracts.

Therefore, the Authority does not contest that the aim of protecting consumers can serve
as a justification ?rqund when it comes to restrictions on offerm? certain high risk
financial products o individuals. A total ban on the grantmgi of such Toans can, however,
not be seen as a proportionate measure to protect that aim. 1celand could introduce other
less restrictive measures to protect consumers from the risk that exchange rate indexed
loans may involve. Such measures could include informing the consumers in an adequate
and clear'manner about the risks involved before contracting a loan with an exchange rate
indexation, or possmlly granting the consumers a right to Tetract, within a certain time
period, from a signed [oan contract.

In this context, the Authority wishes to point out that, in general, rules aiming at ensuring
consumer protection relate to, inter alia, the advertising and marketing of credit products,

bSee e.g. C-112/05 Commission v Germany [2007] ECR 1-8995, l;_garagraph 53,

16See e.q. Cases E-1/03 F.FTA Surveillance Authority v Iceland EFTA Court Report 2003 p. 143, para ragh
30; C-34/98 Commission v France s52000& ECR1-995, paragraph 49; C-169/98 Commission v France &0 0]
ECR1-1049, paragraph 46 and C-49/89 Corsica Ferries France [1989] ECR-4441, paragraph 8

1 Case C-384/93, Alpine Investment vs Minister van Financien, [1995] ECR 1-01141.

B See e.g. C-55/94 Gebhard, [1995] ECR1-4165, paragraph 37.
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adequate and transparent pre-contractual information about oifers and related risks, as well
as thorough creditworthiness assessments* 9

It should further be noticed that Article 14(2) of Act No 38/2001 provides that loan
agreements may be indexed to hoth domestic and foreign stock price indices. The Court of
Justice has held that uit must be, recalled that national legislation is appropriate for
ensurm_? attainment of the objective P_ursued only if it genuinely reflects a concern to
attain it in a consistent and systematic manner”.2) The |celandic Government has not
?resente_d the Authority with any inférmation indicating that, given the possible
|uctuations of such indices, allowing this t>pe of indexation entails mgmﬁcant&y less risks
for consumers than exchange rate indexation. Therefore, the Authority considers that in
any event the lcelandic Iegjslatmn IS inconsistent with regard to the pursuit of the
objective of consumer protection.

The conclusion ahove, that the |celandic Ieglslatlon is not compatible with the principle of
Proportlonahty aP_phes afortiori with re?ar to its application to legal persons. Contrary to
he situation relating to consumers, legal persons have the necessary means and resources
to_be able to adequately assess any risks involved when considering contracting a loan
with an exchange rate indexation.

FOR THESE REASONS,
THE EFTA SURVEILLANCE AUTHORITY,

Pursuant to the first para%raph_ofArticIe 31 ofthe Agreement between the EFTA States on
he Establishment of a Surveillance Authority anda Court of Justice, and afler having

given Iceland the opportunity of submitting its"observations,
HEREBY DELIVERS THE FOLLOWING REASONED OPINION

that bly maintaining, in force a total ban on the granting of exchange rate indexed loans in
ISK [celand has failed to fulfil its obligation arising from Article 40 ofthe Agreement on
the European Economic Area.

Pursuant to the second paragraph of Article 31 ofthe Agreement hetween the EFTA States
on the Establishment of a Surveillance Authority and a Court of Justice, the EFTA
Surveillance Authority requires Iceland to take the, measures necessary to comply with this
reasoned opinion within two months following notification thereof.

Done at Brussels, 22 May 2013
For the EFTA Surveillancc ALiihority

it > u u C ry
Sabine Monauni-Tomordy Xavier Lewis
College Member Director

1'For additional information, see the EC Commission’s Staif Working Pa{)er acc_ompanying the European
Parliament’s and Council’s pro?osal for a Direetive on credit arrangements relating to residential property,
SEC(2011) 355 final 0f 31.3.2011, available at: httn://eur-
iex.europa.eu/LexUriScrv/LexUriServ.do?uri=SEC:2011:0355 Y IN:EN:PDF y
D Case C-169/07 Hartlauer £2009] ECR 1-1721, paragraph 55. See also Case C-500/06 Corporacion
Dermoestéticas [2008] ECR 1-5785, paragraph 39.
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In response to a reasoned opinion regarding a ban on the granting of exchange rate
indexed loans in ISK.

Reference is made to the EFTA Surveillance Authority’s (the Authority) reasoned opinion dated 22
May 2013 as well as previous exchanges with the Authority on the matter as described in the section
on Correspondence.

1. Introduction

The Authority is of the opinion that a total ban on exchange rate-indexed ISK loans is not compatible
with Article 40 of the EEA Agreement since it is liable to restrict trade within the meaning of the rules
on free movement of capital. In the first place the Authority considers that the ban restricts trade as
it potentially limits the ability of Icelandic financial institutions to finance themselves in other
currencies than ISK. Secondly the Authority is of the view that the ban cannot be seen as justified
although it recognizes the right of the Icelandic state to protect consumers up to a certain point.

Following conclusions can be drawn from the Authority’s opinion:

¢ The total ban on exchange rate-indexed loans is a non-discriminatory measure, however
liable to restrict trade. Furthermore the dispute appears to revolve around Icelandic financial
institutions challenging the ban on the grounds of Article 40 EEA concerning the free
movement of capital.

e The national measure in guestion can be considered compatible with the EEA Agreement if
applied in a non-discriminatory manner in favor of public interests and if it satisfies the test
of proportionality. With regard to national interests that could justify a restriction under
Article 40 EEA, the Authority only makes reference to the protection of consumers.

2. The ban on exchange rate-indexed ISK loans and Article 40 of the EEA.

The Government maintains its earlier position and submits that the ban is not caught by Article 40
EEA.

The Authority points out in its reasoned opinion that an exchange rate-indexed loan is not a loan
granted in foreign currency but a loan granted in ISK. The Authority is also aware that it remains
lawful to grant loans in foreign currency but does not find that fact crucial for the assessment of
whether the ban at stake constitutes a restriction. It concludes “that any restriction on the
fundamental freedoms, however minor they might be are prohibited unless they are justified”.

The Authority’s understanding appears to be grounded on the assumption that the domestic
currency is in itself liable to restrict trade and that exchange rate-indexation is intended to mitigate
the transaction cost associated with international exchange. By transferring the exchange rate risk to
borrowers the Icelandic experience however shows that financial institutions have been able to offer
loans with interest rates significantly below the interest rates on domestic loans. Indexation may



therefore be perceived as an unquantifiable charge that relates to the pricing of the domestic
currency.!

In line with the Authority’s reasoning the Government finds that the difference between an exchange
rate-indexed ISK loan and a loan granted in foreign currency is of significance. First, a loan in foreign
currency would normally entail that the borrower would receive foreign currency which under
normal circumstances would be used to invest in foreigh nominated assets or as a part of a hedge
strategy. These principles do not apply to exchange rate-indexed ISK loans. Thus, it may be argued
that there is a principle distinction between the nature of the two financial instruments and the risks
imposed. Second, Icetand enjoys a monetary autonomy and the primary object of the monetary
policy is to maintain and preserve price stability. With regard to the target of keeping inflation down
and a long experience of economic instability in Iceland and currency depreciation, it cannot in
principle be considered irrational to prohibit exchange rate-indexation of loans nominated in the
domestic currency but atlowing such loans to be price indexed. It is also evident that the coordination
of economic and monetary policy is not seen as an integral part of the EEA-agreement as within the
FEU which underiines the fact that the competences in these policy areas rest with the Icelandic state.

A recent judgment by the ECJ in Volksbank Romdnia® might indicate, contrary to what the Authority
claims, that a national law that prohibits credit institutions from levying certain bank charges may be
considered too uncertain and indirect to restrict trade. That judgment seems to be of more relevance
than Trummer and Mayer’, which the Authority bases its argument on, also keeping in mind that the
former judgment was issued after the international financial crisis that has caused an increased
awareness of the risks associated with lending in foreign currencies.’

The matter in Volksbank Roménia concerned a provision of Romanian law that restricted the right of
credit institutions to impose charges in consumer credit agreements only to those charges expressly
permitted by the law. A foreign credit institution offering its service in Romania that had demanded a
certain risk charge from its customers argued that the ban was contrary to the Treaty rules on free
movement. The Court rejected the argument by pointing out “that whilst the national legisiation at
issue in the main proceedings limits the number of bank charges that can be included in credit
agreements, it does not impose requirements curbing the rate of charge, since no limit is laid down as
regards the amount of the charges that are outhorized by the national provision at issue in the main
proceedings or as regards interest rates in general.” The Court also based its findings on the
assumption that mere disparities between national laws of the Member States to providers of similar
services were not enough to trigger a restriction to the fundamental freedoms.”

! see on a related matter the Authority’s response, dated 25th February 2013, to a letter from Prof. Mendez
Pinedo concerning the tegality of price-indexation of consumer loan agreements under EEA law on consumer
protection, question 6.

? C-602/10 SC Volksbank Roménia

* €-222/97 Trummer and Mayer

* European Systemic Risk Board ,,Recommendation of the European Systemic Risk Board” of 21 September 2011
on lending in foreign currencies (ESRB/2011/1}"

° See paragraph 74 of the judgment; ,As to determining the circumstances in which a measure that is applicable
without distinction to all credit institutions supplying services in Romania, such as the prohibition on levying
certain bank charges at issue here, may fall within that concept, it must be borne in mind that rules of a
Member State do not constitute a restriction within the meaning of the Treaty solely by virtue of the fact that



The Icelandic Government recalls that as a matter of principle it is not prohibited to grant loans in
foreign currency in iceland and that there are no limits in national legislation as regards interest rates
in genera! apart from an interim provision in the Act on Consumer Loans, No. 121/1994, concerning
the total cost of credit.? Accordingly it is not possible to concur with the Authority’s arguments that a
total ban on exchange rate-indexed ISK loans is caught by Article 40 EEA.” The Government recalls
that before the onset of the financial crisis in 2008, Icelandic financial institutions encouraged foreign
risk taking by Icelandic households and businesses that had no income or collateral in foreign
currencies.®

3. Justifications for the ban on exchange rate-indexed ISK loans.

The Government maintains its earlier position and provides that if caught by Article 40 EEA, the ban
is a justified restriction to the free movement of capital.

The Authority’s reasoned opinion indicates that the only acceptable solution in order to limit access
to exchange rate-indexed ISK loans is to confine such restrictions to consumers, preferably by
informing them in an adequate and clear manner, that in many ways resembles the terms laid out in
the Directive 2008/48/E8B.

In its earlier replies to the Authority the Government has provided evidence on the risk posed by
foreign lending, in particular for those icelandic firms and households that do not enjoy income in the
relevant foreign currencies.

The Authority, however, appears to consider that the justification for the ban is unconvincing, i.a.
due to the fact that the Icelandic law do not prohibit stock price indices indexed loans, not to
mention loans dominated in foreign currency. Consequently the Authority is of the opinion that the
legislation is not consistent and rather unsuitable with regard to the objectives pursued. The
Government notes that stock price indexing appears in the first place to be designed for specific type
of financing, unrelated to normal loans to households and operating companies. Second, that type of
indexing is relatively unheard of in Iceland and has not posed a problem on any scale compared with
exchange rate-indexed ISK loans. Finally it does not seem to add any relevance to the Authority’s

other Member States apply less strict, or economically more favourable, rules to providers of similar services
established in their territory (see, inter alia Commission v italy, paragraph 49).”

® The provision entered into force in the middle of April 2013 and will be maintained in a new act on consumer
loans, No. 35/2013, replacing the existing one in the beginning of November 2013.

7 It should also be observed that there are doubts about whether the ban is “total”. According to the Supreme
Court of Iceland it is a well-established principle in Iceland that it is forbidden to grant indexed ISK loans in
Iceland unless expressly permitted by the law, at least and so long as the lender cannot provide extensive
evidence that such loan was granted for the benefit of the debtor. See for instances judgements of the
Supreme Court in cases Hrd. nr. 604/2010 from 14 February 2010 and Hrd. 155/2011 from 9. june 2011.

® with regard to households see for instance a Working Paper of the Central Bank of Iceland “Households's
position in the financial crisis in Iceland” by Thorvardur Tjérvi Olafsson and Karen Aslaug Vignisdéttir, June
2012. See the following text on page 10: ,/ndexation to foreign currencies and direct foreign-denominated
borrowing increased rapidly in the years leading up to the financial crisis, especially from early 2007, exposing
those households’” debt levels and debt service to fluctuations in the exchange rate. Consequently, households’
currency risk increased rapidly, a feature encouraged by some of the banks themselves, whose implicit credit
risk rose accordingly. This composition of debt proved extremely unfortunate, as iceland experienced the largest
currency depreciation of any advanced economy during the crisis.”



argument to point to other indexes that may or may not be exemplary as legislation. As regards the
difference between loans in foreign currency and exchange rate-indexed {SK loans we have pointed
above the different characteristics and the risks entailed.

The Authority’s arguments in this regard have been discussed by the Court in other areas of the law,
including those linked to the gambling industry.” Tendency of individual Contracting Parties to restrict
such practices are well known and recognized because of the individual and social consequences
resulting from them. Comparison with the gambling industry becomes clear when foreign lending is
directed at firms and households that do not have income in foreign currency.

The Government is of the opinion that in spite of the arguments made by the Authority, and referred
above, there are very important justifications for restricting lending and borrowing in domestic
currency while the principal of the obligation is adjusted to currency fluctuations and economies of
other countries. The arguments are macro-economical as well as related to consumer protection.
Most importantly those arguments relate in particular to this type of lending, not to normal loans in
foreign currency or loans that may be linked to stock price index.

At the annual package meeting in Reykjavik on 6 June 2013 the Government emphasized that in
order to reduce currency risk within the financial system the focus is not limited to the protection of
consumers but is also directed at firms and public entities. The attention of the Authority was drawn
to the Recommendation of the European Systemic Risk Board of 21 September 2011 on lending in
foreign currencies where national supervisory authorities are encouraged to “allow foreign currency
foans to be granted only to borrowers that demonstrate their creditworthiness, taking into account
the repayment structure of the loan and the borrower’s capacity to withstand adverse shocks in
exchange rates and in the foreign interest rates,;”,

The Government does not contest that exchange rate-indexed ISK loans and loans in foreign currency
carry some similarities as regards the currency risk involved. The Government is also aware that
there might be compelling reasons for placing similar conditions for borrowing in both cases.
However, one cannot ignore the fact that, as the Authority has put it, “an exchange rate-indexed loan
is not a loan granted in foreign currency but a loan granted in I1SK.” According to the Supreme Court
of Iceland it is a well-established principle in Iceland that it is forbidden to grant indexed ISK loans in
Iceland unless expressly permitted by the law, at least and so long as the lender cannot provide
extensive evidence that such loan was granted for the benefit of the debtor.”

The judgments of the Supreme Court since mid-2010 indicate that the distinction between exchange
rate-indexed 15K loans on the one hand and loans granted in foreign currency on the other can in
some cases be blurry and unfortunately it has taken some financial institution a tremendous amount
of time to classify loans that were granted prior to the crash. According to the Court’s classification

® E-3/06 Ladbrokes Ltd. See paragraph 51: ,However, the national court must consider whether the State takes,
facilitates or tolerates other measures which run counter to the objectives pursued by the legislation at issue,
see Gaming Machines, at paragraph 43. Such inconsistencies may lead to the legislation ot issue being
unsuitable for achieving the intended objectives. It is for the State to demonstrate that its measures in the field
of games of chance fulfil these requirements, see paragraph 42 above.”

1% see for instances judgements of the Supreme Court in cases Hrd. nr. 604/2010 from 14 February 2010 and
Hrd. 155/2011 from 9. June 2011.



criteria the distinguishing factor seems to be dependent on the terms of the agreement, in particular
those that refer to the amount of the principal and interest rate.

4, A revision is underway.

The Cabinet approved on 28 June 2013 a memorandum of the Minister of Finance and Economic
Affairs proposing a revision of the ban on exchange rate-indexed loans. For that purpose it has been
decided to establish a working group led by the ministry as well as being composed of
representatives of the Ministry of the Interior, the Central Bank and the Financial Supervisory
Authority {the FSA). The committee is expected to begin its work next fall and will presumably
consult various stakeholders during its term. A proposal for legal amendments might follow and be
presented to the parliament before a general deadline to submit proposals expires in the beginning
of April 2014."

The committee is expected to examine under what conditions individuals, firms and public entities,
including municipalities, shall be permitted to engage in foreign borrowing and whether and to what
extent it is desirable to apply similar rules to the granting of loans dominated in foreign currency and
exchange rate-indexed ISK loans. It is important to realize that the outcome is likely to restrict trade
further than according to current state of affairs.

The revision is viewed as an integral part of a wider preparatory work that aims to strengthen the
macro prudential framework in Iceland and provide for certain prudential rules that the Central Bank
considers necessary for the successful removal of the currency controls. Based on this work a
legislative bill has already been proposed by the Minister of Finance and Economic Affairs and passed
through the pariiament in order to strengthen the bank’s authority to gather information and to
adopt rules concerning the liquidity ratio and foreign exchange balance of financial institutions.*

Furthermore, the FSA has stated that it views exchange rate-indexed ISK loans and foreign currency
loans to individuals or legal entities as high risk assets, as long as the debtor does not have income or
collateral in foreign currencies.

Final remarks

The Government invites the Authority to take account of the information provided by this letter, in
particular concerning the planned revision of the current limitations on exchange rate-indexed ISK
loans, in the handling of the case.

The Government expresses its will to provide the Authority with further information as may be
needed.

" Article 37 of the Standing Orders of Alpingi, 55/1991.
" This act was adopted 5 July 2013: http://www.althingi.is/altext/142/s/0089.html
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