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Consumer credit and mortgage law in the EU/EEA legal order
Consumer loans in the EU/EEA legal order are dealt with in the Consumer Credit Directive 

2004/48. The Consumer Credit Directive 2008/48 aims at full harmonization, see Article 22 (1), which 

does, however, not mean that the field of consumer credit is also exhaustively harmonized. For 

example, mortgage loans are excluded from the scope of the Consumer Credit Directive 2004/48, see 

Article 2 (1) and (2) lit. a). With the new Mortgage Credit Directive Proposal,1 the Commission has put 

forward its first comprehensive proposal in this field of law. The Proposal is currently in circulation 

for commentary and opinions and has to be adopted by the European Parliament.

1. T h e  in fo rm a tio n  p a ra d ig m  in  E u ro p e an  co n su m e r c re d it  and  m ortgage  la w

EU/EEA consumer credit and mortgage law is building upon the informed consumer standard. 

This standard assumes that providing information on the products and services purchased is creates 

a "reasonably circumspect consumer" who is less in need of protection, but rather an active market 

participant who fosters competition on the internal market by making reasonable choices on the 

products and services he purchases. The claim is that consumers need a "competitive and efficiently 

functioning single market with a high level of consumer protection" in order to search EU-wide for 

the best products offered for their needs.

Most information requirements in the EU/EEA legal order refer to the pre-contractual phase, 

that is, information has to be provided by the seller to the consumer before the conclusion of the 

contract. In this way, it is argued, the consumer can assess the quality and suitability of the products 

and services and choose the one that fits his needs. This approach emphasises the rationales of party 

autonomy and freedom of contract, implying that it is not for the state or the EU to regulate certain 

issues, but give the parties concerned the tools (information) necessary to assess and decide 

themselves. In this way, the information and reasonably circumspect consumer paradigms are the 

tools for the deregulation of the internal market.

The Consumer Credit Directive 2004/48 2008/48 requires that consumers are given 

comprehensive information prior to the conclusion of the credit agreement, Recitals (19) and (24) 

Consumer Credit Directive 2004/48. Many provisions provide for detailed information obligations of 

the creditor for both, the pre-contractual phase and concerning the credit agreements themselves. 

Article 5 introduces the requirement of providing pre-contractual information -  specified in Article 

5(1) lit. a) to s) -on the Standard European Consumer Credit Information form (Annex II of the 

Consumer Credit Directive 2004/48), with a view to enabling the consumer to compare different 

offers and take an informed decision on whether to conclude the credit agreement. Information to 

be included into the standard information sheet are for example the following main features of the 

credit: the total amount and total cost of credit, the duration of the agreement, and a detailed list on 

the cost of the credit and related costs, see Annex II Directive 2004/48. Further information to be

1 COM (2011) 142 Proposal for a Directive of the European Parliament and of the Council on credit agreements relating to 
residential property.
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provided is elaborated on in Articles 10 et subs Consumer Credit Directive 2004/48, including 

concerning the right of withdrawal, the right of early repayment, and the procedure in case of the 

termination of the contract. Concerning mortgage credit, proposed Articles 7 to 10 in COM (2011) 

142 (Mortgage Credit Directive Proposal) establish similar information requirements as in the field of 

general consumer credit. The obligation to provide information is imposed upon the creditor; if a 

credit intermediary is used, the creditor has to ensure that the consumer receives the pre- 

contractual information, Article 7 Consumer Credit Directive 2004/48.

There is also a requirement to provide personalized information. Article 5 (6) Consumer 

Credit Directive 2004/48 establishes the Member State obligation to ensure that, where appropriate, 

pre-contractual information is explained to the consumer in a way that he can assess whether the 

proposed agreement is adapted to his needs and financial situation. Similarly, the Mortgage Credit 

Directive Proposal establishes in proposed Article 11 that creditors and credit intermediaries have to 

give explanations to the consumer based on the consumer's level of knowledge and experience with 

credit. However, neither the Consumer Credit Directive 2004/48 nor the Mortgage Credit Directive 

Proposal put in place sanctions for breach of information requirements. This could undermine the 

efficiency of information obligations.

The application of the information paradigm in consumer credit has been subject to criticism. 

It has been claimed that the "average consumers" is a normative standard detached from factual 

evidence.2 Studies3 have shown that consumers are often not able to process the information about 

the complex financial products and services they purchase. Thus, information in this field of 

economic activity is often not helpful, as some products and services are extremely difficult to 

understand.4 Detailed disclosure requirements can even be counterproductive, as they can create 

information overload.5 This means that where disclosure policy can be based on misconceptions 

about consumer behaviour.6 Moreover, the effects of entering into a disadvantageous credit 

agreement can have enormous effects, as the amount of money involved is usually large and 

payment obligations are assumed for a long period of time. The problem is exacerbated by the fact 

that most consumer credit contracts are not negotiated, but pre-formulated by professional credit 

institutions, so that the consumer does not have any real influence on the contractual terms.

The limitations of the information paradigm in the field of consumer credit and mortgage 

suggest that "truth in lending is good, but truth is not enough".7 Hence, the principle of responsible 

lending is being discussed, which reflects an explicit departure from traditional disclosure policy.

2 See Mak (2012) The "Average Consumer" of EU Law in Domestic Litigation: Examples from Consumer Credit and 
Investment Cases. Tilburg Law School Legal Studies Research Paper Series, 004/2012, p8.
3 For example Sovern (2010) Preventing Future Economic Crises through Consumer Protection Law or How the Truth in 
Lending Act Failed the Subprime Borrowers. LegalStudies Research Paper Series, 10-0189.
4 Rott (2010) in Twigg-Flesner, The Cambridge Companion the European Union Private Law, Cambridge: Cambridge 
University Press, p193; Atamer (2011) in Grundmann/Atamer Financial Services, Financial Crisis and General European 
Contract Law, Netherlands: Kluwer Law International BV, pp188-189.
5 Atamer in Grundmann/Atamer (2011) Financial Services, Financial Crisis and General European Contract Law, Netherlands: 
Kluwer Law International BV, p189.
6 Köndgen in Grundmann/Atamer (2011) Financial Services, Financial Crisis and General European Contract Law, 
Netherlands: Kluwer Law International BV, p47.
7 Köndgen in Grundmann/Atamer (2011) Financial Services, Financial Crisis and General European Contract Law, 
Netherlands: Kluwer Law International BV, p48.
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2. R e sp o n sib le  le n d in g  in  E u ro p e an  co n su m e r c re d it  and  m ortgage  law

a. Responsible lending in consumer credit law
During the legislative process on the adoption of the Consumer Credit Directive 2004/48, the 

concept of "responsible lending", extending the information requirements to protecting consumers 

from over-indebtedness by consulting centralized credit databases in a creditworthiness assessment, 

was envisaged by the Commission but suppressed by the European Parliament because of privacy 

concerns.8 Subsequently, the Commission dealt with the concept in relation to the pre-contractual 

information requirements (see above).

In the final adopted text of the Directive 2004/48, the responsible lending requirement was 

heavily watered down.9 Now, Article 8 Consumer Credit Directive 2004/48 imposes the obligation on 

the Member States to ensure that creditors assess the creditworthiness based on information 

principally provided by the consumer, and only where "necessary" on the basis of a consultation of 

the relevant database, without any imperative consequences for the failure to comply with this 

obligation. Similarly, Article 5 (6) only compels creditors to provide adequate "explanations" to the 

consumer, without setting out further requirements or obligations, thus entailing problems of 

different implementation in different Member States.10 This approach can have notable implications 

for different protection standards and further legal fragmentation, especially with regard to different 

ways of implementing the Consumer Credit Directive 2004/48 provisions: making them subject to 

public enforcement by supervisory authorities (like in the Netherlands) or implementing them into 

civil law codes (like in Germany).11

It has been noted that the CDD falls short of the requirements of creditworthiness 

assessments common in jurisdictions worldwide.12 It obviously did not intend to advance prudential 

regulation but instead contains pure credit market and credit-product regulation.13 What is notable 

in this context as well, is that in the proposal for the Directive rules were included on unfair terms in 

a consumer credit arrangement and on rights and obligations of the parties in the case of the non-

8 See Ferretti (2010) A European Perspective on Consumer Loans and the Role of Credit Registries: the Need to Reconcile 
Data Protection, Risk Management, Efficiency, Over-indebtedness, and a Better Prudential Supervision of the Financial 
System Journal o f Consumer Policy, 33(1), pp1-27(12).
9 Rott (2010) in Twigg-Flesner The Cambridge Companion the European Union Private Law, Cambridge: Cambridge 
University Press, p193 with reference to Micklitz/Reich/Rott (2009) Understanding EU Consumer Law, Antwerp, Oxford, 
Portland: Intersentia.
10 See Cherednychenko in Grundmann/Atamer (2011) Financial Services, Financial Crisis and General European Contract 
Law, Netherlands: Kluwer Law International BV, p241 with reference to the broader §491a (3) BGB (German Civil Code) and 
the narrower Article 55A of the U.K. Consumer Credit Act 1974.
11 Cherednychenko in Grundmann/Atamer (2011) Financial Services, Financial Crisis and General European Contract Law, 
Netherlands: Kluwer Law International BV, p242; see also analysis by Rott/Terryn/Twigg-Flesner (2011) 
Kreditwurdigkeitsprufung: Verbraucherschutzverhinderung durch Zuweisung zum Öffentlichen Recht? Verbraucher und 
Recht 26(5), 163-167.
12 Köndgen in Grundmann/Atamer (2011) Financial Services, Financial Crisis and General European Contract Law, 
Netherlands: Kluwer Law International BV, p51; see also analysis by Atamer in Grundmann/Atamer (2011) Financial Services, 
Financial Crisis and General European Contract Law, Netherlands: Kluwer Law International BV, pp 192-196 on the higher 
requirements for lending in Switzerland, France, Japan, and South Africa; also Rott (2003) Mitverantwortung des 
Kreditgebers bei der Kreditaufnahme - Warum eigentlich nicht? Zeitschrift fu r  Bank- und Kapitalmarktrecht, p853 with 
reference to the Belgian and Swiss system prohibiting the conclusion of a contract in case of a negative creditworthiness 
assessment.
13 Köndgen in Grundmann/Atamer (2011) Financial Services, Financial Crisis and General European Contract Law, 
Netherlands: Kluwer Law International BV, p51.
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performance of such an agreement but dropped during the legislative process.14 Thus, a number of 

core contract-related issues concerning consumer credit are left outside of the scope of the 

Consumer Credit Directive 2004/48.15

This has to be understood in terms of the level of protection sought for by the Directive. The 

Consumer Credit Directive 2004/48 does not use the term "high level of consumer protection" in a 

consistent way. While it speaks of a "high level of consumer protection" in connection with full 

harmonization and the goal of a "high and equivalent level of protection", the level of protection is 

lowered when it is balanced with creditor rights: Recital (23) speaks of "adequate level of protection" 

with regard to restricting pre-contractual information requirements for certain contracts with a view 

to avoid putting an "excessive burden" on creditors or credit intermediaries; Recital (24) of a 

"sufficient" level of consumer protection ensured by creditors through being responsible for that the 

consumer receives information in cases suppliers of goods or services could be regarded as credit 

intermediaries in only an ancillary capacity. So, with regard to the proportionality principle and the 

need to balance different rights and obligations, the Consumer Credit Directive 2004/48 uses 

differentiated language. More generally, Recital (8) states that the market should offer a "sufficient 

degree" of consumer protection to ensure consumer confidence. Here, it is noteworthy that when 

the Consumer Credit Directive 2004/48 speaks of consumer confidence, including a notion of the 

reasonably circumspect consumer who is less in need of protection but can be an active market 

participant, the level of protection is lowered.

b. Responsible lending in mortgage credit law: imperative creditworthiness and
suitability
In the field of mortgage credit, the potential for irresponsible lending practices is especially 

serious.16 Hence, the Commission has advanced the idea of responsible lending again in the in the 

proposal concerning mortgage credit COM (2011) 142. Referring to the White Paper on the 

integration of EU mortgage markets, the proposal reiterates that irresponsible lending and borrowing 

act as barriers to the efficient functioning of the internal market as they raise the cost of doing 

business in another Member State and lead to consumer detriment.17 The areas relevant to 

responsible lending and borrowing are identified as: pre-contractual information, advice, assessment 

of creditworthiness, early repayment and credit intermediation.18 The objectives of the proposal are 

twofold: "First, it aims to create an efficient and competitive single market for consumers, creditors 

and credit intermediaries with a high level of protection by fostering consumer confidence, customer 

mobility, cross-border activity of creditors and credit intermediaries, and a level playing field while 

respecting fundamental rights, particularly the right to the protection of personal data, enshrined in

14 Cherednychenko in Grundmann/Atamer (2011) Financial Services, Financial Crisis and General European Contract Law, 
Netherlands: Kluwer Law International BV, p237.
15 Cherednychenko in Grundmann/Atamer (2011) Financial Services, Financial Crisis and General European Contract Law, 
Netherlands: Kluwer Law International BV, p237.
16 Atamer in Grundmann/Atamer (2011) Financial Services, Financial Crisis and General European Contract Law, Netherlands: 
Kluwer Law International BV, p182.
17 COM (2011) 142, Proposal for a Directive of the European Parliament and of the Council on credit agreements relating to 
residential property, p2.
18 COM (2011) 142, Proposal for a Directive of the European Parliament and of the Council on credit agreements relating to 
residential property, p2.
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the Charter of Fundamental Rights of the European Union. Second, the proposal seeks to promote 

financial stability by ensuring that mortgage credit markets operate in a responsible manner."19

The wording suggests that the goal of a high level of protection is -  as is common practice of 

the Commission -  connected to consumer confidence. This is an acknowledgment of the model- 

consumer who is "reasonably circumspect and informed". In the second goal, clearly influenced by 

the financial crisis, the Commission recognizes a connection between responsible lending and 

borrowing practices and financial stability. So, this approach suggests that the concept of responsible 

lending is regarded as a means to provide macro-economic stability, beyond individual consumer 

protection.

The concept of responsible lending is put together in the proposal in different provisions. 

Specifically, the Commission proposes in Articles 5 and 6 a code of conduct for businesses when 

providing credit to a consumer, including an obligation to "act in the best interest of the consumer" 

and ensure a high level of professionalism. Similarly to the Consumer Credit Directive 2004/48, the 

proposal also envisages that the creditor should adequately explain the proposed credit agreement 

taking account of the consumer's level of knowledge and experience, proposed Article 11. However, 

Article 14 of the proposal goes beyond the provisions in the Consumer Credit Directive 2004/48 by 

requiring not only an assessment of creditworthiness but also a refusal of granting credit in case of a 

negative assessment. Also, proposed Article 24 requires Member States to ensure that there are 

penalties in place if the provisions of the proposed directive are not complied with. This proposal 

clearly goes into a more protective direction, but it remains to be seen what will be left of this 

proposal after the consultation phase.

The responsible lending concept is also reflected in the suitability regime of the proposal. 

Recital (31) of the proposal states advice should also contain a personalised recommendation on 

suitable credit agreements for the consumer's specific needs and financial situation. In this regard, 

the proposal does not only reflect standards in national law,20 but also goes further than the 

Consumer Credit Directive 2004/48, which avoids the wordings "advise", while obliging lenders to 

"provide adequate explanations" of the product, Article 5 (6) CONSUMER CREDIT DIRECTIVE 2004/48, 

and to "assist" the consumer, Recital (27).21

So far, reactions to the proposal have been rather critical. The European Banking Federation, 

for example, has especially rejected the advances with regard to creditworthiness assessment and 

the identification of suitable and suitable products.22 The European Data Protection Supervisor 

generally welcomes the content of the proposal, but stresses that more detailed requirements could

19 COM (2011) 142, Proposal for a Directive of the European Parliament and of the Council on credit agreements relating to 
residential property, p2.
20 See Köndgen in Grundmann/Atamer (2011) ) Financial Services, Financial Crisis and General European Contract Law, 
Netherlands: Kluwer Law International BV, p53 referring to French, German, and UK law.
21 Köndgen in Grundmann/Atamer (2011) ) Financial Services, Financial Crisis and General European Contract Law, 
Netherlands: Kluwer Law International BV, p53.
22 EBF, Preliminary EBF position on the Proposal for a Directive on credit arrangements relating to residential property, EBF 
Ref. D0961, p3.
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be established for the use of databases.23 More reactions to the proposals are expected, especially 

from the European Parliament, which is currently discussing the proposal in different committees.

Among scholars, the concept of responsible lending is generally regarded more positively. 

Rott, with regard to the Consumer Credit Directive 2004/48 proposal, has made the case of 

"contributory negligence", according to which financial services providers attempt to keep demand 

steady by advertising financial opportunities directed at consumers who are not able to assess their 

financial situation.24 He explains that the need for a substantive concept of responsible lending 

beyond a mere credit worthiness assessment derives from the fact that credit worthiness 

assessments are generally undertaken in the interest of the lender with a view to securing through 

own capital, which does not exclude irresponsible lending practices.25 Fears expressed concerning 

the paternalism and data protection dimension of such an approach, are encountered with the 

argument that the financial sector already has a long established practice of scoring and evaluating 

consumers via risk modelling programmes, and, therefore, possesses the necessary expertise.26

There is, however, criticism that opposes the general shift from personal responsibility of 

individuals to a general responsibility of the lender.27 Benedict points at a decision of the Chambre 

commerciale of the French Cour de Cassation, which denies such general responsibility and demands 

proof of an information asymmetry in order to establish a responsibility of the lender.28 It has also 

been added for consideration that the consequences of an inability to repay despite prudent 

creditworthiness assessment are not clear.29 Similarly, the vagueness of the term creditworthiness 

has been criticized,30 as well as the lack of definition what information the lender is supposed to 

seek.31 The legal uncertainty deriving from a recourse to such general clause without providing 

further definition, has been subject to criticism, also with regard to the following increased role of 

the judges in providing shape to the concept.32 Last but not least, an obligation to refuse credit in 

case of a negative assessment is viewed more critically as well. Rott states that such obligation is 

unnecessary, as the state can protect the consumer from heteronomy (as opposed to autonomy) 

through private law means such as individualized advice on grounds of the results of the 

creditworthiness assessment.33 The goal should rather be to give the "right" credit.34

23 EDPS Opinion of the European Data Protection Supervisor on the proposal for a directive of the European Parliament and 
of the Council on credit agreements relating to residential property, 2011/C 377/02, OJ C-377/5, paras 10-14.
24 Rott (2003) Mitverantwortung des Kreditgebers bei der Kreditaufnahme - Warum eigentlich nicht? Zeitschrift fu r  Bank- 
und Kapitalmarktrecht, p852.
25 Rott (2003) Mitverantwortung des Kreditgebers bei der Kreditaufnahme - Warum eigentlich nicht? Zeitschrift fu r  Bank- 
und Kapitalmarktrecht, p853.
26 Atamer in Grundmann/Atamer (2011) ) Financial Services, Financial Crisis and General European Contract Law, 
Netherlands: Kluwer Law International BV, p199.
27 For example Benedict (2008) p406.
28 Benedict (2008) Responsible Lending - Das europaische Vertragsrecht zwischen caveat em ptor und caveat creditor! 
Zeitschriftfur Europaisches Vertragsrecht, 2, 394-410 (406) with reference to the Cour de Cassation case law.
29 Danco (2003) p857.
30 For example Rott (2003) pp845-855.
31 Danco (2003) Die Novellierung der Verbraucherkreditrichtlinie. WM Zeitschrift fu r  Wirtschafts- und Bankrecht, 853-861 
(857).

Benedict (2008) Responsible Lending - Das europaische Vertragsrecht zwischen caveat em ptor und caveat creditor! 
Zeitschriftfur Europaisches Vertragsrecht, 2, 394-410 (399).
33 Rott (2003) Mitverantwortung des Kreditgebers bei der Kreditaufnahme - Warum eigentlich nicht? Zeitschrift fu r  Bank- 
und Kapitalmarktrecht, p854.
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3. C h a lle n ge s and  n e ce ssa ry  p o lit ic a l d e cis io n s: the w a y  ahead

The main question in this field of law is: How can the responsibilities be distributed in the 

fields of consumer credit and mortgage (responsible lending vs. responsible borrowing) in order to 

achieve a "high level of consumer protection" as is demanded by Article 169 (2) Treaty of the 

Functioning of the European Union? Here, a political decision has to be made on the level of state 

involvement in the market, especially where markets fail to bring the expected benefits to citizens as 

both active and passive market participants.

There are different traditions in the EU Member States, all connected to historical 

developments and different definitions of the welfare state.35 Ireland and the UK, for example, only 

provide a mere safety net for those who are worst off. According to the corporatist model, the 

prototype of which can be found in Germany, the state plays a more important role where the civil 

society cannot provide sufficient welfare. In the Scandinavian countries, the state provides welfare 

universally on a high level to its citizens, beyond the basic minimum. In contrast, in Central and 

Eastern European Member States, the level of state involvement in providing for protective 

mechanisms in case of market failure is considered very low.

These different traditions reflect the fundamental two schools of thought are prominent in 

the Member States: ordoliberalism and service public.36 Ordoliberalism is based on the assumption 

that the economy must be shielded from political discretion, on the one hand, and that the political 

system must be protected from succumbing to economic interests, on the other. It is based on the 

Ordnungstheorie, which developed in post-war Germany due to its experiences with the economic 

and political disintegration of the Weimar Republic and the degradation of the legal, political, and 

economic system under National Socialism, aiming at the protection of private autonomy from public 

and private abuses of power. It maintains that that a centrally administrated economy cannot 

allocate investments rationally and that an economic constitution is, instead, firmly anchored in a 

notion of individual rights, property rights, and contractual freedom.37 Private law largely replaces 

public regulation and becomes the foundation of the legal order, based on freedom of contract. In 

contrast, the theory of service public, rooted in French administrative law, assumes that the state 

performs tasks necessary for the promotion of the social interdependence that is the basis for public 

law. Based on the importance of solidarity and political rights, public intervention in private law 

matters is not only allowed, but necessary to resolve conflicts.

The financial crisis has shown that excessive deregulation of markets can have severe effects 

on lending and borrowing behaviour with disastrous effects for societies as a whole.38 The political

34 Rott (2003) Mitverantwortung des Kreditgebers bei der Kreditaufnahme - Warum eigentlich nicht? Zeitschrift fu r  Bank- 
und Kapitalmarktrecht, p857.
35 For an analysis see Rutgers (2012) in Rutgers (ed.) European Contract Law and the Welfare State, Groningen: Europa Law 
Publishing, pp3 et subs.
36 For an overview of the two theories see Sauter/Schepel (2009), pp13-18.
37 Peters (2010) p22-23.
38 There are many studies on this subject, for example: Bruiter, W. H. (2007). Lessons from the 2007 financial crisis. Paper 
submitted to the UK Treasury Select Committee, 13 November 2007 available at website of the National Bureau of 
Economic Research; Lamb, D. (2011). A Specter is Haunting the Financial Industry - The Specter of the Global Financial 
Crisis: A Comment on the Imminent Expansion of Consumer Financial Protection in the United States, the United 
Kingdom, and the European Union. Journal of the NationalAssociation of Administrative Law Judiciary, 31(1), 213-252;
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decision to be made, thus, concerns a limitation of contractual freedom where market failures are 

predictable, for example through concepts such as responsible lending, social justice, and corporate 

social responsibility. In this regard, the contract law of a state inherently reflects the welfare model 

pursued in the state.

4. C o n clu sio n s

It is very advisable for the Icelandic parliament to continue its tradition of offering the maximum 
consumer protection for all consumers, no matter what loan they take (consumer loan or mortgage 
loan). As long as the next proposal of the Commission is not adopted at EU level, it has the national 
powers to do so.

However the legislative proposal of the Icelandic parliament treating "verðtrygging" as a price- 
indexation clause allowed by the Directive 48/2008 is wrong as it distorts the main goal of the 
European legislation. Directive 48/2008 states very clearly that the lenders must disclose in advance 
the total amount and total cost of credit, the duration of the agreement, and a detailed list on the 
cost of the credit and related costs.

The total amount and total cost of credit is impossible to disclose in the case of verðtryggt loans as 
they are offered in Iceland. It is also impossible to disclose with exactitude the year annual cost of a 
loan when the principal of the loan is linked to inflation. The verðtrygging practice also means that 
financial institutions are charging interest on interest, which is contrary to good faith and fair dealing 
and commercial advertising practices required by European consumer legislation.

This means in practice that the proposal of the Icelandic parliament is distorting the goal of 
consumer protection of Directive 48/2008 by making a wrong use of the provisions designed, in 
reality, for variable interest rates. No other country in Europe has verðtrygging so that is why the 
European legislation does not mention specifically this problem. No one in Europe can really envision 
a situation with the principal of the loan (specially a house loan) grows geometrically with time by 
the magic of compound interest.

As long as a consumer is not informed of the total principal of the loan we would be able to argue 
that the consent given by the consumer is defective and, as such, it can lead to the partial or total 
nullity of the contract. This is private law, a misled consent given under mis-representation or misled 
can be challenged before courts.

Then the consolidation of interest into capital and charging interest on interest (vaxtavexti) should be 
regulated as it leads very easily to usury practices.

Furthermore it would be very advisable for the Icelandic Parliament to legislate on the consequences 
of the lack of disclosure of the right information to the consumers. The solution to leave it to the 
national judicature only creates uncertainty. It should take a stand and declare that partial nullity or 
total nullity of the contract will follow -  whatever is more favourable to consumers. At the end of the

Sovern, J. (2010) Preventing Future Economic Crises through Consumer Protection Law or How the Truth in Lending Act 
Failed the Subprime Borrowers. LegalStudies Research Paper Series, 10-0189.
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day it is consumers who should have the last choice when the right information about their financial 
obligations is not provided rightfully to them.

From the procedural point of view, a mediation or conciliation approach or even administrave 
procedure trying to solve problems between consumers and institutions before they escalate into 
gigantic debt would be very advisable. Prevention is better.

We miss a real effective institution with powers to protect and defend consumer interests with 
injunctions if necessary in Iceland. The proposal comes with Neytendastofa as the proper institution 
that will talk for consumers. Experience shows how this institution 1) lacks the necessary regulatory 
powers or 2) decides not to use the powers that it us. The regulatory and supervision powers need 
to be improved dramatically. We suggest the creation of a true Consumer Agency in this country with 
the due budget and human resources. To suggest that hiring one person is enough for the task 
sounds very innefective to say the least.

We also miss the legal standing for consumer associations to sue before courts regarding collective 
actions for consumer credit problems.

We miss the promotion from the Administration of consumer injuctions as an instrument that signals 
that regulatory powers are also in the hands of private associations.

WE miss the protection of consumers and their economic rights at constitutional level that other 
countries offer.

We miss a proper code of conduct and ethical business practices in the banking sector. A code 
accepted by banks and financial institutions where they announce that they will do business with 
ethics adopting responsible lending practices, so that they can also request responsible borrowing 
clients who will comply with their financial obligations providing the necessary financial stability to 
the whole system and the country.

Signed by M. Elvira Méndez Pinedo, professor in European Law and Irina Domurath, Ph. D. student in 
law at the University of Iceland.
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