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I Inngangur

1. Pann 16. névember, 2012, for formadur stjérnskipunar -og eftirlitsnefndar Alpingis pess a
leit vid Feneyjanefndina ad veita alit sitt a frumvarpi ad nyrri stjérnarskra Islands (hér eftir
Frumvarpid).

2. Vinnuhopur skyrslugjafa var stofnadur og i honum voru Jacqueline de Guillenchimdt asamt

Jan Helgesen, Wolfgang Hoffmann-Riem, Jean Claude Scholsem og Jorgen Steen Sorensen.

3. Dagana 17. - 18. jantiar, 2013, for vinnuh6purinn til islands til fundar vid fulltria
stjornlagarads sem 1tbjé stjornarskrarfrumvarpid, sem og stjornskipunar-og og eftirlitsnefnd
Alpingis, fulltrua stjérnmalaflokka 4 Alpingi, framkvaemdavaldsins, Hestaréttar og
borgaralegra samtaka. Feneyjanefndin pakkar peim 6llum fyrir vidreedurnar sem pa féru
fram og stjdémskipunar-og eftirlitsnefnd fyrir mjog gott skipulag heimsoknarinnar.

4. Eftirfarandi greining er byggo 4 enskri pydingu a frumvarpinu fra stjémskipunar-og
eftirlitsnefnd. Einnig hefur verid tekio tillit til upplysinga i voldum hlutum ar skyringum
med stjornarskrarfrumvarpinu, og til upplysinga fra opinberum og 6opinberum adilum. Pvi
midur hefur Feneyjanefndin adeins fengid hluta af skyringum og ekki textann { heild sinni 1
enskri pydingu. Nefndin pakkar frekari upplysingar (hér eftir Vidbétargreinargerdin')
vardandi skyringamar fra professor Anardottur (sic), fulltria 1 hopi lagasérfradinga sem toku
haustid 2012 patt 4 lokastigum frumvarpsgerdar. I vidbotargreinargerdinni eru
aukaupplysingar og skyringar i tengslum vio mannréttindadkveedi frumvarpsins, sem og
pyding a fleiri viokomandi hlutum skyringanna sem ekki voru 1 upphaflega valinu.

5. Hlutarnir, asamt viobotargreinargerdinni, hafa skyrt sum atridanna sem skyrslugjafar toku til
medferdar. Engu ad sidur er Feneyjanefndin ekki i adstoou til ad meta hvort skyringarnar i
heild sinni veiti nagilega leidsogn fyrir tilkun 4 dkvaedum frumvarpsins.

6. bessu aliti er ekki aetlad ad vera itarleg rannsdkn 4 frumvarpinu. Timaramminn var alltof
stuttur fyrir slika rannsokn og takmarkad adgengi ad enskum pydingum a mikilvagu efni
torveldadi gaumgafilega skodun a 6llum svidum. bar af leidir a0 alitid takmarkast vio takni-
lagalega greiningu a frumvarpinu sem lagt var fyrir nefndina til skodunar a grundvelli
framlagds efnis.

7. Feneyjanefndin hefur kappkostad ao stadsetja alitid eftir fongum med tilliti til sogulegs,
lydfraedilegs, lagalegs og stjornmalalegs samhengis Islands, og fjallar einkum um mal ¢da
svid sem nefndinni hefur verid bodid ad skooa itarlega, einkum virkni og tengsl milli
stofnana (Alpingi, rikisstjorn og forseti), aukna méguleika a pjddaratkvacdagreioslum,
tillsgur um kosningakerfi og ahrif pess a fulltrialydradi. Alitid fjallar enn fremur um morg
malefni sem skyrslugjafar toku fyrir og rasddu med tilliti til heimsoknarinnar til slands:
grundvallarréttindi og frelsi, domsvaldid, erlend samskipti, verklag fyrir breytingu a
stjornarskranni.

8. bar sem enska atgafan af framangreindum skjélum endurspeglar ekki endilega frumutgafu
peirra ad 6llu leyti, kunna akveonar athugasemdir og urfellingar ad hafa ordid fyrir ahrifum
vid pydingu.

' Sbr. CDL-REF (2013)010
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Med hlidsjon af timaramma stjornskipunarferlisins d Islandi, heimiladi Feneyjanefudin
skyrslugiofunum, ¢ 93. allsherjarfundi sinum i desember 2012, ad leggja fram niverandi
alitsdrog vid islensk stjornvold fyrir neesta allsherjarfund sem verdur i Feneyjum 8.-9. mars,
2013.

II. Almennar athugasemdir

10.

1.

12.

13.

14.

15.

16.

17.

[ kjolfar mikillar kreppu i efnahags-og fjarmalum, sem 4 undanférnum arum hafdi djipstaed
ahrif 4 islenskt samfélag, sampykkti pjodping Islendinga, Alpingi, arid 2010, alyktun um ad
hefja mikilvasgt endurskodunarferli 4 gildandi stjérnarskra, sem var sampykkt 1944 og hefur
sidan oft verio breytt.

Kreppan og sar ahrif hennar hofou synt porf a gagngerri endurskodun a kerfi stjornmala,
stofnana og laga 4 islandi, med pad ad markmidi ad audkenna og bregdast vid margvislegum
orsokum sem geta leitt til slikrar kreppu. Naudsyn pess ad endurhugsa gaumgafilega
stofnanir og adra skiptingu valds, lagakerfi og 6nnur kerfi og 6ryggispatti til ad forda pvi ad
slik kreppa endurtaki sig, efla 16g og virdingu fyrir grundvallarréttindum og frelsi folks,
nytur mikils hljémgrunns medal pjodarinnar.

Ein afleiding efnahagskreppunnar er hrun i trausti almennings a stjdrnmalaménnum og
stofnunum Porfin fyrir virkari adild og beinni patttoku borgaranna i stjorn landsins og
nytingu audlinda pess virdist njéta vidtaks hljomgrunns a Islandi.

[ pessu samhengi vard til hugmyndin ad gerd nyrrar stjornarskrar, sameinandi verkefni sem
atti ad endurheimta traust og leggja nyjan grunn, & nutimalegan og heildstecdan hatt, ad
réttlatara og lyoredislegra samfélagi a Islandi.

Vidtakt, og a stundum nystarlegt, samradskerfi sem notad var vid gerd draganna, hofst arid
2010: Pjodfundur, val a fulltrium i stjornlagarad til ad undirbtia drég ad nyrri stjoérnarskra,
vidtek radgjof og patttaka almennings med hjalp nitimateekni og radgefandi
pjoodaratkvaedagreidslu haustid 2012, hefur studlad ad umfangsmikilli patttéku 1 ferlinu og
hlotio lof vida um heim.

[ samraedum vid ymsa hagsmunaadila, skynjadi Feneyjanefndin einnig andstadar skodanir,
par 4 meoal vardandi pa spurningu hvort videigandi sé nii ad bjoda islensku pjodinni
algerlega nyja stjornarskra. Hinn kosturinn vaeri, med aukna aherslu a samfellu, ad
sampykkja eingéngu takmarkadar breytingar a stjérnarskranni, sem varu na adkallandi fyrir
pi6dina, vardandi mal sem gactu notid nagilega mikils hljémgrunns.

Visdhorf virdast einnig vera mismunandi 4 islandi vardandi raunverulegt gildissvid og gaedi
stjornmalaumradunnar, einkum milli stjérmar og stjornarandstoou, vardandi
stjornarskrarferlio og helstu atridin sem stjornarskrarfrumvarpid fjallar um. Pa eru
vantanlegar pingkosningar i april 2013 pattur sem taka parf med i reikninginn.

bao er ekki hlutverk Feneyjanefndarinnar ad skipta sér af slikum alitamalum eda taka afstoou
vardandi stjornmalalega valkosti 1 endurskodun a stjornarskra. Nefndin getur adeins itrekad,
eins og huan hefur pegar gert, ad sampykkt nyrrar og gddrar stjornarskrar a ad byggjast a sem
vidteekastri samstodu innan samfélagsins og ad ,,vidtek og efnisleg umreeda med adild
stjiornmdlaafla, félagasamiaka og borgarasamtaka, freedasamfélagsins og fjolmidla sé
mikilveeg forsenda pess ad sampykkja sjdlfbceran texta, sem samfélagio i heild geeti scett sig
vid og sé samkveemt [ydrcedislegum viomioum. Fordast ber of nauman timaramma og
timasetning sampykktar nyrrar stjérnarskrar etti ad fara eftir ferlinu i umredunni um hana”

*Sja CDL-AD(2011)001. Alit um prju lagaleg atridi vegna gerdar draga ad nyrri stjérnarskra Ungverjalands, §. 19.
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III. Sérstakar athugasemdir

A.

18.

19.

21.

22.

Adfararord

Feneyjanefndin fagnar pvi ad i adfararordum frumvarpsins er stadfestur vilji islensku
piddarinnar ad byggja upp og treysta, i samreemi vid evropsk gildi og meginreglur,
stjornskipan & grundvelli reglna og laga og ..med frelsi, jafnrétti, lyoredi og mannréttindi ad
hornsteinum. “ Nefndin gledst vfir pvi ad sja ahersluna sem 16g0 er & , rértlatt samfélag par
sem allir sitja vio sama bord“, par sem fjolbreytni er kostur (,, dlikur uppruni okkar audgar
heildina“).

Aodfararordin benda einnig 4 pa miklu abyrgd sem sameinar islensku pjodina i peirri violeitni
ao efla og proa sameiginlega arfleifd sina og vinna ad velferd allra. Skyr visun til
sameiginlegra markmida um frid og gagnkvema virdingu gagnvart 6drum pjodum er einnig
fagnadarefni.

Undirstodur

Undirstodukaflinn er kynntur sem nyjung og er einkum atlad ad stadfesta val Islands 4
lydveldiskerfi ,,med pingreedisstjiorn® (1. gr.) og til ad kynna helstu paetti
stjornskipunargerdarinnar.

Pad er skiljanlegt, midad vid sérstakar kringumstaedur 4 Islandi, ad sérstok ahersla er fra
upphafi 16g0 4 pjodina sem uppsprettu valds og endanlegan valdhafa islenska rikisins. Fra
pessum sjonarholi er fyrsta malsgrein 2. gr., par sem kveoid er a um ad , Allf vald rikisins
er i umbodi pjodarinnar, sem beitir pvi ymist obeint, eda gegnum pc sem fara med
stjornvold™ afar mikilvaeg fyrir pa stjomskipan sem sett er fram i nyju
stjornarskrarfrumvarpi.

A grunni pessa er skipting valds rikisins tilgreind i 2. gr. 2.mgr.

. Alpingi fer med loggjafarvaldio i umboodi pjéoarinnar.

Forseti Islands, radherrar og rikisstjorn og onnur stjornvold fara med framkvemdarvaldio.
Heestiréttur Islands og adrir domstolar fara med domsvaldio.

S.gr.

23.

24.

5. greinin fjallar um gildissvid stjérnarskrarinnar, einnig kynnt sem nyjung, og akvedur
meginreglur vardandi réttindi og skyldur borgaranna og skyldur rikisins vardandi réttindi
tryggd med nyju stjornarskranni:

L, Stiornvoldum ber ad tryggja ad allir fai notio peirra réttinda og pess frelsis sem i pessari
stjornarskra felast.

Allir skulu virda stjornarskra pessa i hvivetna, sem og pau 10g, skyldur og réttindi sem af
henni leida.

bvi ber ad jafnadi ad fagna ad i frumvarpinu (5. gr., 2.mgr) na skyldurnar einnig til
einstaklinga. Petta gacti po leitt til erfidleika i beitingu og talkun ymissa akvada nyju
stjornarskrarinnar, einkum par sem I1. kafli (,, Mannréttindi og nattira™) felur einnig i sér
félagshagfradileg og ,pridju kynslodar™ réttindi. Loggjafinn verdur pvi med frekari



25.

26.

27.

28.

29.

30.

31.
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reglusetningu ad fylla itarlegar ut i petta stjornarskrarakvacoi (sja einnig athugasemdir med
II. kafla, (,,Mannréttindi og nattura®™).

Nefndin bendir &, 1 pessu samhengi, ad i frumvarpinu er oft notad, i ensku utgafunni, ordid
,stjornvold (government)* med vidteekari merkingu en rikisstjorn. betta geeti skapad ovissu
og lagaleg vandamal. Par sem Alpingi, rikisstjorn, domstolar og adrar rikisstofnanir bera
abyrg0 a pvi ad framfylgja stjornarskra, vaeri vid heefi, par sem pad a vid ad nota (4 ensku)
vioteekara hugtakid , yfirvold™.

Mannréttindi og nattara
Almennar athugasemdir

I1. kafli stjornarskrarfrumvarpsins er helgadur , Mannréttindum og nattiru®. Ymis énnur
akvaeoi stjorarskrarinnar tengjast mannréttindum, svo sem 4. gr. (rikisborgararéttur) eda 71.
gr. (skattar). 112. gr. er afar mikilvaeg en hun fjallar um skyldur islands samkvamt
alpjodlegum samningum. bessi grein kvedur 4 um ad 6llum handhéfum rikisvalds beri ad
virda mannréttindareglur sem bindandi eru fyrir rikid ad pjdoarétti og tryggja framkvamd
pessara réttinda og virkni, samkvamt hlutverki peirra ad 16gum og valdmérkum (sja einnig
kafla H 1 aliti pessu hér a eftir).

Verndun mannréttinda er einnig i gildandi stjornarskra (¢inkum i greinum 65 - 76). Auknar
tryggingar komu til sogunnar 1995 med breytingu sem einkum beindist ad virdingu
alpjodlegra skyldna islands, einkum 4 Mannréttindasattmala Evropu (ECHR). Eins og fram
kemur i skyringum med frumvarpinu, eru mannréttindaakvaoi pess ad hluta byggo a
breytingum fra 1995, og hefur ordalag peirra verio latid halda sér i sumum tilfellum. Nyju
akvaeoin stefna a0 pvi ad auka gildissvio verndar og endurspegla betur alpjodlegar skyldur
vardandi mannréttindi (sja athugasemdir nedar).

Gildissvio tryggora réttinda

Ny verkefni i nutimasamfélogum mota adkomu stjornlagarads ad mannréttindum. Gildissvid
verndar hefur einkum verio utvikkad med nyjum félagshagfraedilegum réttindum (greinar 22
-25 i stjornarskrarfrumvarpinu), asamt ,,almennum réttindum*® (greinar 32 - 36 i
stjornarskrarfrumvarpinu), sem nefnast i skyringum ,,pridjukynslodarréttindi®. P6 fagna beri
tilraun til ad bregdast vid nylegustu verkefnunum, etti stjorarskrarfrumvarpid ad veita
afmoérkud svor um mismunandi réttindi. Pad er afar brynt ad grundvallarmunur 4 (1)
hefdbundnum (frjalslyndum) mannréttindum, (2) félagshagfradilegum réttindum og (3)
réttindum og skyldum, sem einkum beinast a0 samfélaginu sem heild
(,,pridjukynslodarréttindi*) sé hafdur nagilega til hlidsjonar.

Su stadreynd ad stjornarskrarfrumvarpid kvedur a um morg félagshagfradileg réttindi (asamt
(nyjum) ,,pridjukynslodarréttindum®, er sem slik fagnadarefni. Engu ad sidur er mérgum
spurningum enn 6svarad, einkum vardandi gildissvid pessara nyju stjornskipunarabyrgda.

[ fyrsta lagi eru i frumvarpinu allar prjar gerdir réttinda i einum kafla an pess ad pau séu
skyrt adgreind 4 grundvelli olikrar stodu peirra. betta getur leitt til misskilnings vardandi
gildissvid og merkingu sumra akvaedanna. Mzlt er med skyringum hvad petta vardar.

Einkum er mikilvaegt ad skyra ad hvada marki akveedi um félagshagfradileg réttindi og
,.pridjukynslodarréttindi eru af hlutleegum toga sem slik eda hvort pau veiti einstaklingum
einnig huglaegan rétt, tengdan rétti til ad saekja um réttarvernd. 28. gr. frumvarpsins um rétt
a réttlatr malsmedferd veitir ekki fullnaegjandi svar. bessi venja gerir rad fyrir ad
cinstaklingur hafi rétt til ad seekja um démsurskurd. Hinsvegar er ekki minnst 4 edli og efni
pessara réttinda. Radlegt er ad hafa skyringu 1 stjérnarskranni sjalfri.



7 CDL (2013)005

32, 160ru lagi telur Feneyjanefndin midur ad flest vidkomandi akvaeda eru mjég almennt ordud,
veita ekki nogu skyra mynd af pvi hvort og hvada markviss réttindi og skyldur megi leida af
peim og sér mikla heettu & pvi ad almenningur liti 4 pau sem loford um ao tryggja gdo
lifskjor. Pessi akveaedi setja adallega fram markmio en fjalla ekki um leidir til ad na pvi sem
felur i sér haettu & ad bregdast ventingum almennings. Uppfylling skyldunnar ad , tryggja“
(sja 5. gr. frumvarpsins) a0 slikra réttinda verdi notid veltur a sidari lagattfarslum par sem
innleiding peirra getur verid hao lagalegum og/eda raunverulegum takmérkunum, svo sem
flarmalalegum, persénulegum eda Grrasdum sem kunna hvorki ad vera tiltak niina né i
framtidinni.

33.  Skyringar a gildissvidi félagshagfraeedilegra og | pridjukynslddarréttinda® og tengdra skyldna
eru einnig afar mikilvaegar pegar kemur ad samskiptum milli einkaadila (sja §§ 35 og 36 hér
ad nedan). Par sem stjornarskrain kvedur a um slik réttindi og skyldur og virdist vernda pau a
afgerandi hatt, er naudsynlegt ad frumvarpio kvedi a um lagmarkskjarna peirra. Eingéngu
leidbeiningar sem eru hadar sidari sérstakri abyrgdar af halfu 16ggjafarvaldsins eru langt fra
pvi ad vera fullneegjandi. Nokkrar leidbeiningar er pé hagt ad finna i tengdu lagaefni, og
sérstaklega 1 skyringum.

34, 1vidbotargreinargerdinni er visad til margra skilgreininga i skyringum sem fjalla um
gildissvid verndar med , pridjukynslodarréttindum™ (Vidbotargreinargerd, bls. 5 og afram).
bessar skyringar geta komid ad gagni vid ad skilgreina moérg atridi, svo sem raunverulegt
eoli og efni , meginreglna umhverfisréttar™ sem visao er til i 3. mgr., 35. grein, i
frumvarpinu. Skyringarnar visa til fimm varfarinna meginreglna sem leida af alpjodlegum
skyldum, par 4 medal Samningnum um evrépska efnahagssvadio og Rio-yfirlysingunni. Slik
talkun er i samraemi vio 112, gr. frumvarpsins. Nefndin bendir enn fremur 4 ad , til ad
meginreglurnar hafi tileetlud ahrif parf ad skilgreina videigandi réttindi og skyldur
einstokum akvadum almennrar 16ggjafar (Skyringar, bls. 134).

il. Larétt ahrif

35.  Leio til a0 bregoast vid askorunum nutimasamfélags felst einnig 1 9. grein, par sem
sérstaklega er tekio fram ad akvacoi frumvarpsins séu ekki einskordud vid verndun
mannréttinda gegn brotum af halfu handhafa rikisvalds (,,larétt ahrif™). bessi utvikkun
verndarinnar er fagnadarefni sem meginregla par sem i nitimasamféldgum er einnig heetta 4
mannréttindabrotum af halfu einkaadila, einkum einkafyrirtakja. I lj6si vaxandi hlutverks
einkaadila (par 4 medal ahrifamikilla fyrirtackja) i veitingu pjonustu og afnams reglna a
morgum svioum par sem rikisvaldid var adur 1 adalhlutverki, er mikilvaegt ad utvikka
verndun mannréttinda til sumra svida einkastarfsemi. Engu ad sidur, par sem gildissvio og
fyrirkomulag verndunar mannréttinda gagnvart einkaadilum kann ad vera mismunandi, er
afar mikilveegt ad pessi vernd og samsvarandi skyldur verdi tiltekin med 16gum. Skylda
stjornvalda ad vernda almenning ° fyrir mannréttindabrotum af halfu annarra en stjérnvalda
hefur verid sannreynd og skapar grundvoll fyrir stjornvold aod setja 16g sem kveda nanar 4 um
pessa vernd.

36.  Ekki er alveg ljost af ordalagi 9. gr. hvort pessi laréttu ahrif s€u bein eda dbein. Ef
stjornarskrarfrumvarpid sampykkir 6bein larétt ahrif, kemur til kasta 16ggjafans ad tiltaka
verndina og skyldur einkaadila i 16gum og domstola ad talka lagaakveedin i 1josi vidkomandi

® Samkvaemt upplysingum sem Nefndin fékk, & ,notkun hugtaksins ,,almenningur” ad endurspegla breytt
gildissvid verndar fra verndun ,borgaranna“ (4 islensku ,borgaranna“) i verndun ,,almennings“ (3 islensku
,almenning). betta er skyrt i skyringum med eftirfarandi heetti (bls. 58) ,,... samkvamt 2. gr. frumvarpsins er
gildissvid pess ekki bundid vid rikisborgara, heldur alla pa sem eru & yfirradasvaedi eda undir virkum yfirradum
islenska rikisins. Med hugtakinu ,,almenningur” er baedi atti vid einstaklinga og einkaréttarlega l6gadila, en
samkveemt frumvarpinu geta skyldur jafnt sem réttindi eftir atvikum einnig att vid um l6gadila.”
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stjornskipunarakveada. Ao sogn sérfradingahopsins sem kom ad lokaskrefum gerdar
nuverandi frumvarps, myndi ny fyrirhugud stjornarskra i sjalfu sér tryggja bein larétt ahrif.*
Andstaett pessari tulkun, gefa skyringarnar (bls. 2 i voldum hlutum sem Feneyjanefndinni
voru veittir) til kynna ad pad s¢ skyr atlan stjérnlagaradsins ad 9. greinin tryggi ,,0bein larétt
ahrif*, betta atridi atti a0 skyra, helst 1 sjalfri stjornarskranni.

ili.  Takmarkanir (grein 9.2)

37. 1 frumvarpinu er sa kostur valinn ad fjalla um allar takmarkanir mannréttinda an tillits til
mismunandi réttinda, i einni stakri grein (2. mgr. 9. gr. ) og skapar pad sérstakt vandamal.
bott sampykkt einstaks takmarkanaakvaedis sé raunin i sumum stjérnarskram, sem og 1
mannréttindasattmala ESB ( hér eftir ESB-sattmalinn), beinast pessi takmorkunarakvasdi
einkum ad hefobundnum mannréttindaakvadum og stundum einnig ad akvadum um
félagshagfracdileg réttindi.

38.  Parsem gr. 22 - 25 og 32 - 36 cru hluti af II. kafla, meetti eetla a0 takmork vid
félagshagfradilegum og . pridjukynslédarréttindum®™ og allar forsendur til ad peirra megi
njota séu byggd a 2. mgr. 9. gr. . Engu ad sidur virdist pessi tulkun 6videigandi par sem
akva0i eins og 2. mgr. 9. gr. er med hefobundnu snidi med pad 1 huga ad takmarka ihlutun
stjornvalda 1 einstaklingsfrelsi. Skipulag sértaekra adstzedna til ad tryggja félagshagfredileg
réttindi eda vernda nattiruna og umhverfio, o.s.frv. asamt mogulegum takmoérkunum a
pessum réttindum, er ekki haegt ad medhondla sem afskipti af halfu stjornvalda af
personulegu frelsi einstaklingsins. Innfelling . pridjukynslodarréttinda’™ i
stjornarskrarfrumvarpid vekur upp ny atridi sem hefobundin takmérkunarakvasoi na ekkai til.
bvi telur Feneyjanefndin hattu a pvi ad vid pessar adstadur verdi almenn takmoérkunarregla
of opin og dafgerandi fra sjonarholi slikra réttinda.

39.  Vidbotargreinargerdin gefur til kynna ad bladsidur 58 - 62 { skyringum séu helgadar
utskyringum a kenningarrammanum fyrir eina takmorkunarakvadi 2. mgr. 9. gr.. Einkum
er visad til fullyrdingar 4 bladsidu 61 1 skyringum, sem tengjast medalhofsreglunni:

., Umfang heimillar skerdingar skal metio baedi i [josi edlis peirra réttinda sem skerda ¢ og i
ljosi mikilveegis peirra almannahagsmuna eda réttinda annarra sem stefnt ad er ad pvi ad
vernda. “ og einnig 4 bladsiou 60 par sem sett er fram ad 2. mgr. 9. gr. ,,... d po ekki meo
sama heetti vio i tengslum vio 61l dkveedi mannréttindakaflans og sum mannréttindi er ekki
talio ad megi takmarka. © Pott pessum fullyrdingum s¢ fagnad ad jafnadi er ekkert sagt um
beitingu peirra i tengslum vid mismunandi mannréttindadkvacdi. Enn fremur er vafasamt
hvort miverandi domaframkvemd Haestaréttar eda islensk lagastefna i heild sinni veiti
fullnaegjandi leidir til ad fjalla um olikt edli takmarkana priojukynslédarréttinda. bar sem
morg (nyju) mannréttindaakvasdanna kalla a jakvaodar adgerdir stjornvalda (morg réttindi
,skulu tryggd med 16gum®) kynnu einkum ag skapast vandamal vid ad draga mork milli
takmarkandi og/eda tryggingu réttinda.

40.  Akvordun frumvarpshéfunda ad hafa eitt takmarkanaakvaedi virdist vanda bundid fra
sjonarholi , laréttra ahrifa® mannréttinda sem frumvarpid leggur til. Takmarkanaakvaedi eins
og 2. mgr. 9. gr. er yfirleitt tengt likani par sem stjornvold takmarka réttindi einstaklings.
betta er eins konar tvihlida togstreita. 1 daglegu lifi eru vaxandi méguleikar 4 arekstrum milli
mismunandi réttinda 6likra adila med 6lika hagsmuni sem 6lik akvaedi stjornarskrarinnar
kunna a0 vernda. Par sem stjornarskrarfrumvarpid (meo réttu) atvikkar verndina til brota
annarra en adila sem framfylgja opinberu valdi, geta mannréttindaarekstrar ordid 1 marghlida

* Sja skilabréf med frumvarpinu fra sérfreedingahépnum sem falid var af stjérnskipunar-og eftirlitsnefnd
Alpingis a0 fara yfir frumvarpid fra lagalegum sjénarhdli fyrir fyrstu umraedu i pinginu: ,,Skyr texti greinar 5.2
leidir po til peirra nidurstédu ad mannréttindaakvaedin hafi bein larétt ahrif, sem myndi vera i samraemi vid
ahrif sambaerilegra lagaakveeda i erlendum I6gum, med pad i huga ad slik préun er pegar synileg i islenskum
stjornskipunarlégum” (bls. 8 og afram).
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agreiningi einkaadila. Petta svid ,,verndunar einkalifs® er einungis eitt demi um mogulega
arckstra af pessum toga (sja 2.mgr 11.gr. i frumvarpinu). Nefndin er ekki i adstoou til ad
alykta hvort skyringamar gefi negilegar leiobeiningar um hvernig fara skuli med slik mal.

41.  Enginn vafi er 4 pvi, &samt nanari forskrift afleiddrar l6ggjafar, ad medhondla meetti morg
ofangreindra atrida med tulkun og domaframkvaemd domstola. Hins vegar eru morg ny
akvaeoi 1 frumvarpinu sem skortir forskriftir. Petta getur leitt til arekstra og einnig vonbrigda
almennings, sem vegna patttoku sinnar i gerd stjdérnarskrarfrumvarpsins, kann ad hafa gert
sér miklar vantingar. 1 1j6si ofangreindra athugasemda, melir Feneyjanefndin med pvi ad
kaflinn um mannréttindi i frumvarpinu verdi yfirfarinn til ad tryggja ad 6llum naudsynlegum
forskriftum verdi batt vid par sem pad a vid. Athugasemdir i kaflanum hér fyrir nedan varpa
1josi & sumar abendingar hér ad ofan vardandi akvedin akveedi mannréttindakaflans,.

a. Sérstakar athugasemdir
6. gr. (Jafnraedr)

42, Tver olikar en innbyrdis tengdar meginreglur felast 1 6. grein: Rétturinn ad vera jafn fyrir
l6gum og bann vid mismunun. 1. mgr., 6. gr. sem leidir af 65. gr. gildandi stjémarskrar,
endurtekur 1 raun texta 7. gr. Mannréttindayfirlysingarinnar (UDHR) og 26. gr. alpjéodlega
sattmalans um borgaraleg og stjérmalaleg réttindi (ICCPR) a0 pvi leyti ad tvaer meginreglur
eru tengdar saman i einni setningu.

43.  Feneyjanefndin minnir 4 ad nuna er porf ad adskilja pessar tveer meginreglur. Fyrsta
meginreglan kvedur 4 um jakvaoda almenna abyrgd stjornvalda a0 fara eins meo alla
cinstaklinga, en seinni meginreglan kvedur 4 um neikvaett [sic] bann vid mismunun. Pess
vegna eru pessar meginreglur adskildar i nutimalagamali i tveer lagareglur, sjat.d.
stjornarskra Finnlands og Sattmala ESB (gr. 20 og 21).

44, Nefndin er einnig peirrar skodunar, par sem onnur tilefni til mismununar muni liklega koma
upp 1 framtidinni, ad mikilvegt s¢ ad halda peim méguleika ad hafa pau meo i lista yfir
astedur. bvi &tti upptalningin i stjérnarskrarakvadunum (1. mgr 6. gr.) ekki ad vera
teemandi.

45.  EKkki er ljost af ordalagi 1. mgr 6. gr. hvort verndin (jafnraedi) sé takmorkud vid beitingu
laga (,.fyrir I6gum*) eda hvort hiin tengist lika lagasetningu. Samkvamt
vidbotargreinargerdinni, ,,pad er vidtekin stjornskipunarstefina ad jafnrcedisdkveedio veiti
efnislegan rétt sem takmarkast ekki vio beitingu laganna (an tillits til innihalds). Margir
domar Heestaréttar stadfesta petta . Vidbotargreinargerdin beetir einnig vid ad athugasemdir
i skyringum ,.gefi til kynna efnislegan skilning ¢ meginreglunni um jafnredi sem kvedio er a
umi 6. grein.*

7. gr. (Réttur til lifs)

46.  Petta akvaeoi kveour a4 um ad ,allir hafi medfaeddan rétt til lifs*™ an frekar forskriftar.
Feneyjanefndin skilur af pessu ordalagi ad, samkvamt islenskum 16gum, hefjist rétturinn til
lifs vio faedingu. Engar leiobeiningar eru i tillogu ad stjérnarskra um hid flokna og erfida
atridi sem fostureyding er.

> Nefndin minnir & ad med visan til greinar 2 i ECHR, er EctHR peirrar skodunar ad ef ekki eru til stadar almenn
akvaedi a pessu svidi, felst akvérdunin um hvar eigi ad akveda med I6gum hvar rétturinn til lifs skuli byrja, i
svigrumi rikjanna, i ljosi sérstakra adstaedna og parfa ibta peirra(EctHR) urskurdur fra 8.7.2004 (GC), VO/. FRA,
nr 53924, gr. 82). A sama tima, samkvaemt démaframkvaemd EctHR, par sem stjérnvaldsreglur um
fostureydingar tengjast hefdbundnu jafnvaegi milli einkalifs og almannahagsmuna, verdi—pegar um er ad raeda
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11. gr. (Fridhelgi einkalifs)

47.  Ordalag pessa akvaedis sem visar til ,,sérstakrar lagaheimildar™ i tengslum vio
“likamsrannsokn eda leit ¢ manni, eda leit | husakynnum hans eda munum * virdist ekki
skyr. Visar pessi grein til leitar af halfu logreglu an domsurskurdar? barf pessa skyru heimild
med 16gum einnig ef domstoll trskurdar um leitirnar? bar ad auki: Hverjar eru hinar
efnislegu takmarkanir? Eru par adrar en en par sem leidir af 2.mgr. 9. gr.?

48.  FEins og gefio er til kynna i vidbotargreinargerdinni, kemur fram i skyringum (bls. 64-64)
med 11.grein(2) : ,,Detta tryggir dframhaldandi gildi meginreglu islenskra laga par sem,
asamt stod i logum, parf domsurskurd fyrir tirreedum eins og likamsrannsokn eda 60rum
leitum, rannsokn d samskiptum eda 60rum sambeerilegum takmorkunum vio friohelgi
einstaklings er beitt vegna rannsoknarhagsmuna i sakamali, nema 10ggjofin kvedi d um
sérteekar undantekningar par ad lutandi. “ Med pessa skyringu 1 huga telur Feneyjanefndin, a
sama hatt og vardar 6énnur grundvallarréttindi og frelsi, ad pad ad hafa slik naudsynleg
oryggisatridi og forskriftir i akvaeoum frumvarpsins s€ lykilatridi og hvetur stjoérnvold til ad
skoda pennan kost.

12. gr. (Réttur barna)

49.  Feneyjanefndin fagnar peirri miklu vernd a rétti barna sem lagt er til i frumvarpinu (,,Pad
sem er barni fyrir bestu skal avallt hafa forgang ©). Engu ad sidur veltir nefndin fyrir sér, 1
ljosi framtidarbeitingar akvaedanna i mjog sértackum og stundum sérlega floknum malum,
hvort veittar tryggingar gangi ekki of langt. Minnt er i pessu tilfelli a ordalag Barnasattmala
Sb, par sem fram kemur i grein 3.1 ad pad sem bami s¢ fyrir bestu skuli vera ,, a primary
consideration’ (ATH. pydanda —helst haft ad leidarljosi) og bendir stjornvéldum 4 ad ihuga
petta atridi gaumgacfilega.

13. gr. (Eignarrétiur)

50. ,Eignarrétturinn® i 13. gr. virdist métadur sem alger (,,skal vera friohelgur®). Ennfremur er
gildissvid réttarins ekki ndgu skyrt: neer petta akvaedi eingdngu til pess ,,a0 lata eign sina af
hendi* an pess a0 kveda a um mogulegar takmarkanir, af halfu stjornvalda, & notkun
cignarinnar? Taknar pessi regla ad allar homlur 4 eignarrétti séu bannadar?

51.  Feneyjanefndin bendir 4 a0 ordalag 1.mgr. 13.gr. i frumvarpinu er samhljoda grein 72(1) i
gildandi stjornarskra. Ad auki var ttskyrt fyrir nefndinni ad pad veeri ,,vidurkennd
stjornskipunarstefna ad fyrsta setningin sé ekki takmorkud vio eignarndm, en d sama tima er
vidurkennd stefna ad einkaeign og nyting eignarrétiar geti verio had ymsum takmorkunum,
Dott grein 72 kvedi ekki & um takmorkunardkveedi af neinu tagi. 9. gr. (2) i frumvarpinu gefur
Dvi traustari grunn fyrir takmorkunum en stjornarskrdin. * (Vidbotargreinargerdin). Nefndin
skilur lika a0 skyringarnar visa sérstaklega til ymissa skyldna og takmarkandi akvaoa tengd
eignarréttinum i alpjodlegum samningum sem eru bindandi fyrir Island, par 4 medal 1. gr. i
ECHR békun 1 og domaframkvemd ECtHR. bratt fyrir pessar lofsverdu skyringar, telur
nefndin ad akvaoi 13. gr. séu of almenn og skuli tiltekin 4 fullnagjandi hatt.

14. gr. (Tjaningar —og upplysingafrelsi)

52.  Sidasti hluti 3.mgr 14. gr. leggur pa skvldu a einstaklinga ad ,,dbyrgjast verda menn
tjdningu sina logum samkveemt , ordalag sem getur taknao ao 16ggjafinn muni sidar purfa
a0 utfeera reglur um abyrgd einstaklingsins vid nytingu tjaningarfrelsisins innan almennra
takmarkana 2. mgr. 9. gr.. Engu ad sidur er ekkert sem gefur til kynna i niiverandi akvadum

fostureydingu ad laeknisradi —einnig ad meta paer @ moti jakvaedum skyldum rikisins ad tryggja likamleg heilindi
verdandi maedra. (ECHR) urskurdur fra 7.2.2006, Tysiac/POL, nr. 5410/03, nr. 107).
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14. gr., um raunverulegt efni réttarins til tjaningarfrelsis. Skilgreining er gefin ad akvednu
marki i skyringum, sem gefur til kynna ad til itarlegri skilnings a réttinum til tjaningarfrelsis
eins og hann er verndadur med frumvarpinu, beri a0 lesa 14. gr. asamt ymsum 6drum
akvadum frumvarpsins.

15. gr. (Upplysingaréttur)

53.  bessi grein er sérstaklega itarleg. Vid peer sérstoku kringumstaedur sem tengjast nylegri
efnahagskreppu 4 Islandi, er audvelt ad skilja petta itarleikastig sem @tlad er ad tryggja aukid
gegnsai. Feneyjanefndin harmar po ad stjornarskra skuli snidin fyrst og fremst 1 [josi
oheppilegrar sdégulegrar reynslu. Til a0 koma i veg fyrir ad textinn midli rongum bodskap,
einkum i samanburdi vid adrar frumvarpsgreinar, réttinn til adgangs ad upplysingum 1
stjornvaldsgdgnum vid énnur grundvallarréttindi, er askilegt ad framsetningin taki meira
mid af framtidinni. Fra pessum sjonarholi, gacti stjornarskrain takmarkast vid ad verja
meginregluna sjalfa um adgengi almennings ad gégnum, en 14tid 16ggjafanum eftir nanari
utferslu.

16. gr. (Frjdals og upplyst pjodfélagsumreda)

54.  Fyrsta malsgrein pessarar greinar: ., 7ryggja skal med logum frelsi og sjalfsteoi fiolmidla.
vekur margar spurningar: Taknar petta akvaoi ad petta frelsi s€¢ hao sérstakri tryggingu meo
sérstokum 16gum, eda er pad tryggt med stjdémarskranni sjalfri? byoir ,,iryggja skal meo
logum’ ad fjolmidlalog megi ekki innihalda takmarkanir (2.mgr. 9. gr.)? Enn fremur, felur
hugtakid ,.fijolmiolar™ i sér ,nymiodla“? Visar pad einnig til félagsmiola 4 Internetinu?
Nefndin skilur af viobotargreinargerdinni ad einhverjar leidbeiningar eru veittar i pessum
tilgangi 1 skyringum og fagnar ad hio sidarnefnda kallar 4 vidteeka talkun hugtaksins
fjolmidlar®, m.a. af halfu démstola.

18. gr. (Tru-og sannfeeringarfrelsi) og 19. gr. (Kirkjuskipun)

55.  Nefndin fagnar opinni og itarlegri framsetningu 4 réttinum til trufrelsis 1 18. gr.
frumvarpsins, sem endurspeglast i titvikkun gildissvids pessa frelsis til ,,lifsskodunar® og
Lsannfaringar®. Petta er umtalsverd breyting midad vid gildandi stjornarskra, sem og a0 fella
inn pann mikilvaga rétt ad breyta um tra eda lifsskodun.

56.  Feneyjanefndin vill um leid nefna, ad samkveemt ECHR eiga stjérmvold ekki ad hlutast til
um innri skipan kirkja. bvi er afar mikilvaegt ad 19. gr. og 3. malsgrein hennar, sem kvedur a
um sampykki Alpingis & breytingum a , kirkjuskipan®, verdi ekki tilkud sem afskipti
stjornvalda af . innri skipan* kirkja®.

57. Nefndin vekur athygli & pvi ad frumvarpid opnar fyrir, ad fengnu sampykki kjosenda, frekari
reglusetningu (,,Breyta md pessu med logum’) af halfu 16ggjafans um samband rikis og
evangelisku lutersku kirkjunnar, sem er vidurkennd pjodkirkja. bad lysir a frekar
ovenjulegan hatt sambandinu milli stjérnarskrar og haefi 16ggjafans, og vikur ad atridinu um
hlutverk kjosenda og pjodaratkvaedagreidslna i skipan sem vardar lykilmalefni (sja hér a eftir
athugasemdir um tilhégun beins lyodradis).

58.  Stjoémarskrarvarin stada evangelisku lutersku kirkjunnar sem pjookirkja skapar i sjalfu sér
ekki vandamal, ad pvi tilskildu ad hiin s¢ ekki notud til ad réttlaeta mismunun. * 19. gr. ber ad

® Sja CDL-AD(2012), Alitsgerd um 16g CCVI fra 2011 um réttinn til frelsis til sannfaeringar og truar og lagalega
st6du kirkja, traarbragda og trafélaga i Ungverjalandi, sampykkt af Feneyjanefndinni a 90. allsherjarfundi
hennar (Feneyjar, 16.-17. mars, 2012)

’ CDL-AD(2004), Leidbeiningar um endurskodun Iéggjafans 4 16gum vardandi traarbrégd eda tru, sampykkt af
Feneyjanefndinni a 59. allsherjarfundi hennar (Feneyjar, 18.-19. juni, 2004), (Kafli 11.B.3).
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lesa fra pessum sjonarholi og tilka asamt 18. gr. frumvarpsins sem tryggir ,,rétt til truar og
sannfeeringar™ og 14. gr. (tjaningarfrelsi) og 20. gr. (félagafrelsi).

28. gr. (Réttlat mdlsmedferd)

59.

Feneyjanefndin vekur sérstaka athygli a pvi a0 samkvamt 1. mgr. 28. gr. i frumvarpinu
LwSkal domping had 1 heyranda hijodi. Hun vidurkennir mikilvaegi gagnseeis og lofar
frjalslynda framsetningu frumvarpssemjenda. Nefndin vekur p6 engu ad sidur athygli
stjornvalda 4 6. gr. ECHR, par sem kveoid er a um: ,.Dom skal kveda upp i heyranda hijooi,
en banna ma fréttamonnum og almenningi adgang ad réttarholdunum ad ollu eda nokkru af
siogaedisdstedum eda med tilliti til allsherjarreglu eda pjodaroryggis i lydfijalsu landi eda
vegna hagsmuna ungmenna eda verndar einkalifs malsadila eda, ad svo miklu leyti sem
domstollinn telur bryna naudsyn bera til, i sérstékum tilvikum par sem opinber frasogn
mundi forvelda framgang réttvisinnar . Til a0 vernda ofangreinda hagsmuni med
fullnzegjandi haetti, atti a0 endurskoda og breyta 28. gr. eftir pvi sem vio a.

34. gr. (Nattiruaudlindir)

60.

61.

62.

a)

63.

Vemdun og vardveisla natturuaudlinda sem sameiginlegrar pjdoararfleifoar skiptir skopum
fyrir islensku pj6dina. Nefndin fagnar vidleitni frumvarpshéfunda ad setja fram virkar
tryggingar og leidbeinandi meginreglur fyrir notkun 4 nattiruaudlindum landsins og setja
reglur um adgerdir stjiornvalda og abyrgd a pessu svidi®. An efa endurspeglar petta almennan
vilja sem lyst var i radgefandi pjddaratkvacdagreidslu arid 2012 og hug pjodarinnar ad
ramma inn og hafa umsjén med adgengi ad nattdruaudlindum a pann hatt sem heefir best, til
ad tryggja ad notkun peirra pjoni hagsmunum allra. Pad er skilningur nefndarinnar ad um
pessi markmid riki einhugur.

Engu ad sidur parf ad endurskoda ordalagio i 34. gr. par sem sum akvada hennar (t.d.
Stjornvold geta veitt leyfi til afnota...... gegn fullu gjaldi”) opni fyrir 6drum og stundum
gagnstaedum talkunum.

Nefndin bendir 4 ad natturuaudlindir 4 einkalandnjoti sérstakrar verndar: ., I eignarlondum
takmarkast réttur eigenda til audlinda undir yfirbordi jaroar vid venjulega hagnytingu
fasteignar “. Ad mati nefndarinnar parf ad skilgreina og afmarka pessa adkomuleid ad
cinkaeignarrétti 1 tengslum vid nattiruaudlindir landsins.

Stofnanaskipan

Sérstakar athugasemdir

Alpingi (gr.37 - 38 og 44 - 75)

Eitt af augljosum markmidum frumvarps a0 nyrri stjérnarskra er a0 styrkja stoou Alpingis
innan islenska stofnanakerfisins. [ samraemi vid meginreglurnar, sem settar eru fram i

® Samkvaemt grein 34.1, , Audlindir i nattaru islands sem eru ekki hadar einkaeignarrétti eru sameiginleg og
varandi eign pjodarinnar. Enginn getur fengid paer eda réttindi tengd peim til eignar eda varanlegra afnota og
aldrei ma selja peer eda vedsetja. , Frumvarpid leggur lika aherslu & ad ,,vid nytingu audlindanna skal hafa
sjalfbaera proun og almannahag ad leidarljosi” (malsgrein 3) og ad ,stjérnvéld bera asamt peim sem nyta
audlindirnar, abyrgd a velferd peirra. Stjornvold geta a grundvelli laga veitt leyfi til afnota eda hagnytingar
audlinda, sem og annarra takmarkadra almannageaeda, gegn fullu gjaldi og til tiltekins hoflegs tima i senn. Slik
leyfi skal veita & jafnraedisgrundvelli og pau leida aldrei til eignar eda déafturkallanlegs forraedis” (malsgrein 4).

® Aherslu baett vid.
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Undirstodukaflanum, er meginreglan um vold Alpingis og hlutverk pess medal helstu
stjornmalastofnana sett itarlega fram i 37. grein, ¢inkum med tilliti til framkvaemdavalds:

,Alpingi fer med loggjafarvaldio og fjarstjornarvald rikisins og hefur efiirlit med
framkvemdavaldinu svo sem nanar er meelt fyrir um i stiornarskra pessari og 60rum
logum. ™

A hinn boginn er stada Alpingis ad nokkru leyti veikt vegna tilkomu vidtackra méguleika &
piddaratkvacdagreioslum og vegna kosningakerfisins i frumvarpinu (sja nedar).

Akvzedi frumvarpsins vardandi Alpingi, setja fram nokkrar nystarlegar lausnir sem marka
umtalsverda framfor fra stjornarskranni 1994 og eru fagnadarefni. I frumvarpinu eru medal
annars akvaedi sem tengjast vernd sjalfstedis (48. grein) og fridhelgi pingmannanna 63, sem
kosnir eru til fjogurra ara 1 almennum kosningum og samkvamt hlutfallsreglum. bao fjallar
um fjarmal frambjodenda og tengsl peirra, sem verda ad uppfylla kréfur um sanngirni og
gagnsai (51. grein). Benda ma a ad svo virdist sem ekki sé gert rad fyrir opinberum
framlogum til stjornmalaflokka og frambjédenda peirra.

A0 mati Feneyjanefndarinnar parf ad endurskoda og skyra 1. mgr. 50. gr. sem fjallar um
hagsmunaarekstra og hafi/vanhzafi. I nuverandi formi eru pessi akvadi mjog dvenjuleg og
geta valdid endalausum agreiningi adur umraeda hefst um mikilvaeg frumvorp. Hugtakid
,haefi” pingmanna parf ad skilgreina til ad veita 16ggjafanum naegilega leidsogn vid gerd
frumvarps um uatfaerslu 16ggjafar sem innleidir regluna. Ao auki er ekkert sem bendir til pess
hver innan (eda utan?) Alpingis kveodi 4 um vanheefi pingmanns ef kemur til
hagsmunaarekstra.

Stofnanir pingsins — fastanefndir (54. grein), sem ekki voru fyrirsédar i stjérnarskranni 1944,
rannsoknarnefndir (64. grein), pingforseti, sem falio er hlutverk hlutlauss gerdarddémsmanns
(52. grein), - eru efldar.  74. gr. er kvedid 4 um rikisendurskodanda og i 75. gr. um
umbodsmann Alpingis sem falid er pad verkefni ad gaeta réttarhagsmuna borgara og ,,hefur
eftirlit med stjornsyslu rikis og sveitarfélaga™. Ennfremur... ,,umbodsmadur geetir pess ad
Jafnreedi sé i heidri hafi i stjornsyslunni og ad hun fari ad 60ru leyti fram i samrcemi vio log
og vandada stjornsysluheetti “. Ad auki er kvedid 4 um stjornskipunar-og eftirlitsnefnd 1 63.
grein, nytt akvadi med pad ad markmiodi ad tryggja virkara eftirlit Alpingis med
stjornvoldum.

Feneyjanefndin fagnar kerfi fyrirbyggjandi stjornskipunarlegrar endurskodunar sem kveoid
er aum i frumvarpinu (62. grein), med sérstakri radgjafarnefnd (Logrétta) innan Alpingis,
skipadri af Alpingi til ad meta hvort frumvorp til laga samrymist stjornarskra og
piddréttarlegum skuldbindingum. Svo virdist sem sambarilegar nefndir i Finnlandi og
Svipjod gefi géda raun. Frumvarpid letur 16ggjafanum eftir ad skilgreina nanar pessa nefnd,
verkefni hennar og starfsheetti. Feneyjanefndin bendir 4 ad samkveemt skyringum er ,, er alit
Logréttu radgefandi og nidurstada pess ekki bindandi. Pannig getur Alpingi dkvedio ad
sampykkja frumvarp sem Logrétia hefoi adur talio ad bryti i baga vio stjornarskrdna. A0
sama skapi verda domstolar heldur ekki bundnir af nidurstooum Logréttu og geetu komist ad
Olikri nidurstoou um stjornskipulegt gildi laga.

Kosningar til Alpingis (gr. 39-43)

I skyringum er mikid fjallad (bls. 19-25) um breytingar 4 kosningakerfinu sem settar eru
fram sem nyjung og lyst sem , kosningakerfi med kjordemavario landskjor. 1 frumvarpinu
er sett fram st meginregla ad a bak vid hvern pingmann skuli vera sami fj6ldi atkvaeda:
Meginreglan um jafnt gildi atkvaeda, grundvollur lydredisstjornar. bessu fagnar
Feneyjanefndin.
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Viljinn ad tryggja eftir fongum jafnvaegi atkveeda virdist einnig skyra ad 1 39. gr. er kveodid a
um hreint hlutfallskerfi, skipulagt a landsvisu, en um leid er haldid opnum peim moéguleika
a0 stofna kjordeemi. , Heimilt er ad skipta landinu upp i kjordeemi, flest atta®. (3. mgr, 39.
gr.). Stjornmalasamtokum er heimilt ad bjoda fram lista 1 hverju kjordaemi en er einnig
heimilt a0 bjoda fram landslista. Frambjodandi ma vera a landslista og kjérdaemislista sému
samtaka. Ekkert er gefio til kynna i frumvarpinu um hvort einstaklingsframbod s¢ heimilt.

Uthlutun pingsaeta til stjornmalasamtaka verdur ad endurspegla atkvadafjolda lista eda
frambjodenda hvers flokks. Einnig, til ad tryggja stadbundna pingmenn, kvedur 8. mgr, 39.
gr. aum ao ,,Binda ma allt ad prjatiu pingsceti vio kjordeemi.” Hundradshlutfall ibua 1
kjordeeminu af heildaribuafjolda dkvardar fjolda pingmanna vidkomandi kjordemis. Einnig
er kvedid 4 um ad login eigi ad studla ad sem jofnustu hlutfalli kvenna og karla 4 Alpingi.

Mikilvagt er ad benda a ad samkvemt fyrirhugudu kerfi eru kjosendur i afgerandi hlutverki.
Kjosendur mega velja frambjodendur af lista (baeoi kjordaemislista og landslista) eda kjosa
pess i stad allan listann (en pa kjésa peir alla frambjédendur a listanum jafnt). Med 60rum
ordum, hid raunverulega val kjorinna fulltriia er eingéngu i hondum kjoésandans og
Hlistadhrifin® af pvi ad velja frambjodendur af listanum eftir 160 peirra par, eru afnumin.
Mida vio pao vald sem stjornmalasamtok hafa almennt 1 hlutfallskerfi (med gero
frambodslista), vald sem er enn meira i storum kjérdemum, pa er petta akveoid val af halfu
héfunda frumvarpsins.

Feneyjanefndin veltir po fyrir sér, engu ao sidur, hvort svona

kerfi taki med fullnagjandi hatti mid af pvi jafnveegi sem parf ad vera
milli flokksvalds og frjals vals kjosenda. Svona lausn, sem gefur

lista ekkert hlutverk, fyrir utan ad vera radgefandi, getur endad med

mjog personulegri kosningabarattu og minna agadra pingi samsettu af
mjog sérhagsmunasinnudum (sic) fulltrium. Hlutverk flokka i myndun og
vali kj6rinna fulltrua yroi fyrir vikio minna. betta eru ihugunarefni

sem islensk stjornvold attu ad ihuga.

Nefndin bendir a i pessu samhengi ad pott kosningakerfid sé hlutfallslegt, hafi einnig verid
vilji til ad efla einstaklingsframbod. Afleiding pess er frekar flokid kerfi sem 16ggjafinn yroi
ad mota reglur um. borf er 4 auknum skyrleika i vidkomandi akveedum frumvarpsins til ad
greida fyrir betri skilningi a kerfinu.

Ekkert akvacdi er um lagmarksfylgi frambods til ad na inn fulltrua

a ping en 39. gr. virdist banna slikt lagmark, og pykir

Feneyjanefndinni pad umhugsunarvert. bott pessi kostur hljomi mjog
lydradislegur, eykur hann hattuna a ad veikja og sundra Alpingi
(pingmenn kjornir til ad verja mjog sértacka hagsmuni) og torveldar
mjog myndun sterks meirihluta. Enn fremur geetu kjosendur alitid ad
myndun rikisstjornar sé hao baktjaldamakki flokksleidtoga og/eda
pingmanna, frekar en nidurstooum kosninga. Taekifaerid til ad setja mork
er had mati og vilja islenskra stjérmvalda.

A almennari nétum bendir Feneyjanefndin 4 ad 39. gr.felur 16ggjafanum mérg mikilvaeg
malefni. Pott sum pessara mala verdi adeins leyst med logum sem 2/3 hluti pingmanna
sampykkir (,,Breytingar d kjordemamorkum, tilhogun d uthlutun pingsceta og reglum um
frambod verda adeins gerdar med sampykki 2/3 hiuta atkveeda a Alpingi®, (10. mgr. 39. gr.).
en 6nnur mal eru efni almennra laga. Pessi akvacoi verdur ad lesa i tengslum vid 1. malsgrein
Akvaeda um stundarsakir, sem gera kleift, eftir ad stjornarskrain tekur gildi, endurskodun
med einféldum meirihluta 4 6llum kosningalégum, einnig peim sem tilgreind eru 1 10. mgr.
39. gr. og krefjast 2/3 meirihluta.
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betta virdist leida til frekar vandasamrar stodu. I 3. mgr. 39.

gr. er kveoid 4 um ad heimilt s¢ ad skipta landinu upp 1 kjordeemi,

pétt pad s€ ekki skylda (Skyringar bls. 20). Eftir ad stjornarskrain

tekur gildi geta almenn 16g kvedid a um eitt kjérdeemi En samkvaemt 1.

malsgrein Akvada um stundarsakir parf 2/3 meirihluta, ef 6skad er ad taka aftur upp pennan
kost og koma a kjordeemum,. Halda matti a0 39. gr.

endurspegli akveoid hik og 6akvedni af halfu stjornlagarads, sem setur

reglur um akveodin mal, en leetur l6ggjafann um 6nnur, alika mikilveeg

c0a mikilvasgari. Samt er svo ad i fyrsta sinn er pad einfaldur

meirihluti pingsins sem tekur pessar akvardanir.

Feneyjanefndin telur fyrirhugao kosningakerfi mjog flokid og hafa ad geyma blabrigdi sem
erfitt er ad skilja. Erfitt er, midad vid niverandi akvaeodi 39.gr., ad stadfesta hvort
fyrithugadar reglur og tilhogun skapi fullnegjandi ramma sem framkvaema megi med
samfelldum haetti, meginmarkmidin med pvi ad velja svona kerfi (jafnraedi atkveeda, aukin
ahersla a4 val kjosenda og 4 einstaka frambjodendur, vegid landfreedilegt fyrirsvar, minna
svigrum fyrir prysting og spillingu), en a sama tima ad taka tillit til sérstakra parfa
stjornmalalifs pjodarinnar vardandi stodugleika og festu. Pad er a valdi islenskra stjérnvalda
ad velja (stjornmalalega) tiltekio kosningakerfi fyrir landid. Engu ad sidur er pad
grundvallarkrafa ad tryggour sé skyrleiki og festa fyrithugads kerfis, sem og itarlegt mat 4
ahrifum pess, adur en pad er sampykkt.

Forseti [slands (gr. 76-85)

Kaflinn sem helgadur er forseta Islands felur i sér ymsar breytingar, svo sem ad forseti skuli
ekki sitja lengur en prju kjortimabil (79. grein), einfoldun a4 fyrirkomulagi embaeettislausnar
forseta eda lagaleg abyrgd a embeettisverkum hans (84. grein), ein af helstu breytingunum
midad vid gildandi stjérmarskra. Enn fremur hefur forseti meira formlegt hlutverk vid
myndun rikisstjornar eftir almennar kosningar (sja athugasemdir i §§ 89-90 hér ad nedan).

Vi0 fyrstu syn, innan pingkerfisins sem lagt er til 1 2. gr. frumvarpsins, sem er mjog nalaegt
ordalagi 1. gr. stjornarskrarinnar fra 1944, virdist umtalsvert dregio tr valdi forseta og pau
vold sem hann heldur eru formlegs edlis (annad hvort skyldustorf eda verk bundin skilyroum
par sem svigrim forseta til adgerda virdist mun minna).

Utskyrt hefur verid fyrir Feneyjanefndinni ad samkvamt gildandi stjornarskra visi patttaka
forseta i adgerdum rikisstjornar 4 pessu svioi sem frumvarpid gerir ekki lengur rad fyrir, til
athafna sem eru adallega skyldustorf og/eda veita takmarkad svigrum til athafna. Nanar
tiltekid skilur nefndin ad 1 raun verdi enginn rétteckur valdamissir forseta eda efnisleg
minnkun & svigrumi hans til athatha eda ahrifa.

Ad pessu s6gdu eru morg atridi sem vekja spurningar og jafnvel ahyggjur nefndarinnar,
einkum pegar kemur ad mati 4 virkni 4 fyrirhugdu kerfi.

Forsetakosningar (78. grein)

83.

Gildissvid valda forseta virdist ekki i samraemi vid kjér i almennum kosningum. '’
Samkvaemt gildandi stjornarskra er forseti kjorinn 1 almennum kosningum til fjogurra ara
(78.gr.) Frambj6dandi skal hafa medmaeli milli 1% og 2% kosningabzrra manna. beir sem
hafa fengid slik medmaeli mega bjoda sig fram og listi med frambjodendum verdur akvedinn.
Kjosendur rada frambjédendum i forgangsrod og sa sem best uppfyllir forgangsréd kjosenda
er kjorinn. Sérstok 16g skulu kveda 4 um framkvamdina, en haldid er einni umferd kosninga.

'° CDL-AD(2008)010, Alitsgerd um stjérnarskra Finnlands, sampykkt af Feneyjanefndinni & 74. allsherjarfundi
hennar (Feneyjar, 14.-15. mars, 2008) gr. 40-43.
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bott ein umferd kosninga muni ad jafnadi hvetja til stjérnmalalegra bandalaga fyrir kjorid og
vera hagsteed til ad meirihluti naist, sér Feneyjanefndin pa ahettu ad ef frambjoédendur eru
margir, geti si ordid raunin ad forseti s¢ kjorinn af minnihluta kjésenda. Ad mati
Feneyjanefndarinnar geeti kjor af halfu storrar nefndar stjérnmalamanna,
sveitarstjornarmanna og pingmanna, hentad betur fyrir frekar veikt stjornmalalegt hlutverk,
svo sem 4 Italiu eda i Pyskalandi ¢da i Frakklandi til 1962.

84.  Almennt séd ma velta fyrir sér hvort bein kosning forseta med svo litil ahrif sé videigandi.
Svarid er sennilega tvipactt. Annars vegar var vilji til ad halda hefdinni um beina kosningu.
Hins vegar virdist neitunarvald forseta og vald til ad studla ad pjddaratkvacdagreidslu krefjast
l6gmaetis sem verdur til med beinum kosningum (sja nedar).

Vold forseta (85. gr., 60. gr.)

85.  Samkvamt frumvarpinu hefur forseti ekki deemigert skipunarvald pjodhofoingja. Vold
forseta, fyrir utan hefdbundin hlutverk hans/hennar i tengslum vid nadun og sakaruppgjof
(og Detta, cins og kvedid er 4 um i 85. gr., cingéngu .,ad tillégu radherra.*) eru frekar litil."!
Frumvarpid felur honum/henni ekki einu sinni taknraenar athafnir, €ins og ad skipa
sendiherra eda undirrita sattmala (sja 21. gr. stjérnarskrarinnar fra 1944).

86. 1 gildandi stjornarskra tok forseti patt i 16ggjafarvaldinu med Alpingi. Ad auki var hann hluti
af framkveemdavaldinu dsamt stjornvoldum. Sa er ekki lengur raunin samkvaemt
frumvarpinu par sem loggjafarvaldid er eingéngu hja Alpingi. betta (par med grein 2.2 1
frumvarpinu lika) stridir ad nokkru levti gegn hinu mikilveega hlutverki forseta vid
stadfestingu sampykktra frumvarpa (synjunarvaldid, sja 1ioi 87 - 88 hér a0 nedan).
Samkvemt frumvarpinu tekur forseti eingéngu patt i framkvaemdavaldinu, med radherrum
og 6drum stjornvoldum (grein 2.2 i frumvarpinu). Pott pad virdist ekki mikid, getur hlutverk
forseta i myndun rikisstjornar ordio frekar mikilvasgt 1 sundrudu pingi (sja nedar).

Synjunarréttur (60. gr.)

87.  60. gr. frumvarpsins vidheldur mikilvasgasta valdi forseta, p.¢. ad neita ad undirrita frumvarp
sampykkt af Alpingi og pannig studla ad pjodaratkvadagreidslu. b6 verdur ekki af
pjooaratkvacoagreidslu ef Alpingi fellir frumvarpid ur gildi innan fimm daga fra synjun
forseta. I gildandi stjornarskra hefur pegar verid maelt fyrir um petta verklag.

88. A0 aliti Feneyjanefndarinnar veri skiljanlegt ad veita forsetanum vald til ad visa l6gum til
domsadila (eda igildi domsadila) eda kveda 4 um synjunarvald sem meirihluti Alpingis geeti
hnekkt. Pag virdist afar dheppilegt ad pess i stad er litid a petta verklag sem atok milli helstu
rikisstofnana, Alpingis og rikisstjérnar annars vegar og forseta hins vegar, meo pjoédina sem
gerdardomara. Ein eoa fleiri stofnanir geetu ordid fyrir umtalsverdoum hnekki vegna atakanna.
Ef forseti er annarrar stjérnmalalegrar skodunar en meirihluti pings, er afar freistandi,
einkum fyrir beinkjorinn forseta, sem fa verkefni hafa verio falin, ad nota petta verklag
vardandi 6vinsel 16g og par med skada eda snua rikisstjorninni. bPetta verklag gefur
forsetanum sterkt stjéornmalalegt hlutverk par sem hann/han er ad 6dru leyti hlutlaus
pjoohofoingi. Pad virdist einnig mikilvaegt ad kjortimabil Alpingis og forseta séu fjogur ar
(79. gr.). R6d kosninga verdur afar mikilvaeg. Ef stutt er milli kosninga er liklegt ad

" Forseti stefnir saman Alpingi ad loknum alpingiskosningum og setur reglulegt Alpingi ar hvert (46. grein) sem
og aukaping ad beidni pingforseta eda fjérdungs pingmanna; ryfur Alpingi ad alyktun pess (73. grein); skipar
forsetaritara (81. grein); ma visa til Haestaréttar til akvérdunar um hvort riftun 8 umbodi hans/hennar, til
daemis, af heilsufarsastaedum, sé afram réttlaetanlegt eda ad hann/hin megi halda afram ad gegna skyldum
sinum; stadfestir stjornarskrarbreytingar (par sem breytingaferlid er sérlega pungt i véfum, er petta eingéngu
formleg ihlutun (113. grein).
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nidurstédur verdi svipadar. A midju kjértimabili Alpingis er liklegra ad forseti er svipadrar
skodunar og stjornarandstada verdi kjorinn.

Skipun og lausn frd embcetti forscetisrddherra (gr. 90 og 91)

89.  Annad ahrifamikid vald forseta, had stjornmalaumhverfinu sem gaeti haft raunveruleg
stjornmalaleg ahrif, er tengt patttoku hans/hennar i skipan forsatisradherra (90. gr.): Eftir
radfeerslu viod stjornmalasamtok og alpingismenn, gerir forseti tillogu til pingsins um
forsaetisradherra sem verdur ad fa atkvaedi meirihluta pingmanna til ad verda skipadur. Ef
enginn frambjodandi hlytur slikan meirihluta, gerir forseti nyja tillogu og fai sidari tillagan
ekki tilskilinn meirihluta, kys Alpingi forsatisradherra tr hopi peirra sem fram eru bodnir af
pingmoénnum, af halfu flokka sem eiga fulltria 4 Alpingi eda af forseta. Eins og sett er fram {
90. gr. ., Hafi nyr forscetisradherra ekki verio kjorinn innan tiu vikna fra pvi ao
forscetisradherra feer lausn fra embeetti, skal forseti rjufa ping og boda til nyrra kosninga i
samreemi vio 73. gr. ~

90.  Forseti fellst ennfremur a lausn forsactisradherra fra embaetti vid sérstakar adstaedur (ef
vantraust er sampykkt eda a0 beioni forsactisradherra) en getur ekki afturkallad hann/hana.
betta (adild ad skipan forsatisradherra og lausn hans/hennar fra embeetti) er po bundidog
ekki sjalfsteett vald forseta.

Skipun embcettismanna (96. gr.)

91. Forseti a adild a0 mérgum 60rum skipunum i embaetti og gegnir i pvi samhengi akvednu
stjornmalalegu hlutverki. Hann/hun skipar formann éhadrar nefndar sem gerir tillogur til
radherra um skipun i &dstu embeetti, sem virdist vera eina fulla og algera skipunarvald
hans/hennar. Feneyjanefndin fagnar pessari tillogu og telur almennt gagnlegt ad hafa forseta
med sem abyrgoaradila i adild stofnana i skipunum til 6haora stofnana.

92.  Forseti tekur po 4 engan hatt patt i skipun og lausn radherra. Pvert 4 moéti er pess vanst ad
hann/hun stadfesti skipun domara og rikissaksoknara ag tillogu radherra (96. gr.). Komi til
agreinings reedur Alpingi. Rétt er hinsvegar 1 pessu samhengi ad skipun krefst
meirihlutasampykkis 2/3 meirihluta pingmanna (3. mgr 96. gr.).

Abyrgo forseta og embeettislausn (84. gr.)

93.  Drogin vikja fra gildandi stjornarskra'> med pvi ad kveda a um (84. gr.) ad forseti Islands
beri lagalega abyrgd 4 misferli vid embaettisverk sin (_,embaettisbrot™). I frumvarpinu er hins
vegar ad finna adra leid, sem einnig er i gildandi stjdrnarskra, til ad leysa forseta fra embeetti
fyrir lok kjortimabils hans/hennar: Moguleiki Alpingis ad vikja forseta fra embeetti a
grundvelli meirihluta atkveaeda i pjodaratkvaedagreioslu sem Alpingi bodar til (stjornmalaleg
abyrgd). 1badum tilfellum leidir verklagid til pjodaratkvaedis um fravisun, sem parf
studning % hluta pingmanna (2. mgr. 84.gr.). b6 verdur forseti ekki sottur til saka an
sampykkis Alpingis.

94.  Feneyjanefndin veltir fyrir sér hvort embeettissviptingarleidin i 84. gr. frumvarpsins s€ enn
réttlatanleg med fyrirhuguodu pingfyrirkomulagi. Samkvamt stjérnarskranni fra 1944 var
Alpingi rofid ef pjodaratkvacdagreiosla um brottvikningu gekk ekki eftir og bodad til nyrra
kosninga. Fyrir vikid var spenna milli pings og forseta, had démi pjédarinnar. I tillsgunni i
frumvarpinu er petta jafnvacgi rofid og verklagid gengur alltaf gegn forseta. Einnig er midur
a0 mikilvacg atridi eins og astadur fyrir lagalegri abyrgd og embacttislausn forseta, asamt

'2 Gildandi stjérnarskra kvedur hins vegar 4 um ad ,forseti lydveldisins er abyrgdarlaus fyrir stjérnarathéfnum*
(11. grein)
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upplysingum um pessa nyju og floknu tilhégun eru ekki tilgreind i frumvarpinu og eftirlatin
l6ggjafanum.

95.  Nefndin bendir enn fremur & ad i 84. gr. s¢ gert rad fyrir lausn forseta fra embactti med
pjooaratkvaedagreidslu, ,.enda hafi pjodaratkveedagreiosian hlotid studning ¥ hluta
Dpingmanna. © Par sem forseti er kjorinn i almennum kosningum, er augljoslega skynsamlegt
ad gera pjooinni kleift ad leysa hann/hana fra embeetti. En ad fela adeins Alpingi vald ad
boda til pjodaratkvecdagreidslu og utiloka pjodina algerlega fra pessu stigi malsmedferdar
spillir ad einhverju leyti hugmyndinni um beina abyrgo forseta gagnvart pjddinni. bvi gacti
verio vid haefi ad gera pjodinni einnig kleift ad fara fram a pjdoaratkveedagreidslu.
Misnotkun matti hindra med pvi ad krefjast akvedins fjolda undirskrifta til ad boda til
piddaratkvacdagreioslu, 4 samberilegan hatt og lyst er i fyrstu setningu, 1. mgr. 65. gr.
Pingid geeti alltaf gripid inn 1 beidni um pjoddaratkvacdagreidslu, pa til ad flyta ferlinu.

iv.  Raoherrar og rikisstjérn (gr. 86 - 96)

96. Feneyjanefndin fagnar peirri stadreynd ad midad vid gildandi stjérnarskra, er i frumvarpinu
a0 finna sérstakan kafla med itarlegri akvaedum um rikisstjérnina (radherrar).

97.  bversagnakenndur skilningur virdist vera a hugtakinu rikisstjérn og tengd akvasdi virdast
sveiflast milli tvenns konar skilnings: Annars vegar gamaldags , rikisstjérm* med
cinstaklingum par sem forsatisradherra gegnir hlutverkinu , fremstur meoal jafningja®™ (sja
86. gr.); en hins vegar samstarfs , rikisstjorn®, stofnud i kringum forsatisradherra sinn sem er
pa einskonar leidtogi hopsins.

98.  Kaflinn hefst 4 évenjulegri yfirlysingu sem veitir hverju raduneyti sérstakt vald (ATH: fief)
6had forsactisradherra. bessi ahersla 4 radherra er einnig 1 vfirskrift og gerd vidkomandi kafla
frumvarpsins, p.e. fyrst radherrar, svo rikisstjorn, forsetisradherra sidar.

99.  Pagd tilheyrir fyrri skilningi ad radherrar leggi fram frumvorp, pott pau purfi sampykki
rikisstjérnar (2.mgr 56. gr.), asamt pvi ad skipa embettismenn i &dstu stodur (sja 96. gr.).
Velta ma fyrir sér hvort radherrar attu ad 6dlast rétt til ad skipa pa sem peir treysta i stodur
an pess a0 pad fari i nefnd. Efast ma um einstaklingsabyrgd a stjornmalastigi med tillogu um
vantraust 1 pinginu (1. setning, 2. mgr. 91. gr.), p6 ekki megi kalla til lagalegrar abyrgdar ef
radherra er moétfallinn akvordun rikisstjornar (95. gr., 2.mgr).

100. Eins og fram kemur i gr. 87.2 og 3, tekur rikisstjornin sameiginlegar akvardanir um
mikilveeg og stefnumarkandi malefni og lagafrumvorp. bratt fyrir radherrasamstéou
(COLLEGIAL DIMENSION) og sterka stoou forsatisradherra midad vid radherra hans, er
hlutverki forsactisradherra lyst i frumvarpinu sem , samhafingu® (gr. 87.1), sem virdist mjog
veikt. I pessu samhacfingarhlutverki ber forsatisradherra ad stjora rikisstjornarfundum; en
malefnin, sem taka skal sameiginlega akvéroun um, eru akvordud med 16gum.
Forsactisraoherra virdist pvi ekki hafa né geta beitt neinu raunverulegu valdi.

101. Feneyjanefndin vidurkennir ad petta fyrirkomulag er engin nylunda par sem Island hefur
samkvamt hefd haft rikisstjornir med mjog sjalfstazdum radherrum sem bera hver um sig
abyrgd 4 malefnum sinna raduneyta. Engu a0 sidur sér nefndin i pessu heettu 4 mjog veikum
rikisstjornum. A0 auki vaknar su spurning, i tilvikum par sem margir flokkar eiga fulltrua 4

2 i pyskum grunnldgum hefst hins vegar samsvarandi kafli 4 62. grein: , Alrikisstjérnin samanstendur af kanslara
og radherrum®. Naesta grein fjallar um kanslarann og radherrarnir fylgja. Sidan er kvedid @ um i grein 65:
»,Kanslarinn akvedur og er abyrgur fyrir meginstefnu. Innan pessara marka stjérnar hver radherra sinu raduneyti
sjalfstaett og a eigin abyrgd. Rikisstjornin leysir skodanadagreining milli radherra. Kanslarinn stjérnar stérfum
rikisstjornarinnar i samraemi vid verklagsreglur sampykktar af stjornvéldum og stadfestar af forseta.”
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pingi, hvort verdi mogulegt fyrir rikisstjornir ad tryggja stefnufestu og samremingu milli
raduneyta.

102. Seinni skilningurinn stafar af peirri stadreynd ad eingéngu forsatisradherra er kjorinn af
Alpingi og skipadur af forseta (90. gr.) og ad forsatisradherra skipar sidan sina radherra, an
adildar forseta (4.mgr 90. gr.). Forsatisradherra hefur annars umsjon med pvi ad akveda
skipulag raduneyta, fjolda peirra og uthluta peim abyrgd.

103. Atkveedagreidsla um vantraust 4 forsactisradherra i 2. setningu, 2.mgr 91. gr. er i samrami
vid rokin i 90.gr. og er hagstaed stoougleika i rikisstjém. Gr. 91.1 og 92.2, fyrsta setningin,
gera Alpingi hins vegar kleift ad lysa yfir vantrausti a einstaka radherra, sem virdast pannig
axla tvofalda abyrgd: annars vegar gagnvart forsatisradherra (4.mgr. 90. gr.) um lausn
radherra'? ) og hins vegar gagnvart Alpingi, med tillogu um vantraust. Petta stridir gegn
sameiginlegri abyrgd rikisstjornar og gacti veikt stoougleika.

104. Sérstok og vandgeef spurning gaeti vaknad ef Alpingi vildi vikja forsaetisradherra fra og
rikisstjorn hans/hennar, an pess ad na samkomulagi um nyjan forsetisradherra. Einkum par
sem 1 slikri st6du er hactta a pvi a0 Alpingi hafni 6llum frumvérpum rikisstjérnar og jafnvel
fjarlogum. Ef rikisstjorn skortir sérstakt vald i pessum efnum er eina hagkvaeema lausnin
sennilega . sjalfviljug®™ afsogn forsatisradherra sem visad er til i 4.mgr. 90. gr., (,ef
radherrann oskar pess®). Allt kerfid um raunverulegt vantraust yroi pa véfengt.

105. 11josi pessa telur Feneyjanefndin ad skipulag rikisstjornar skuli endurskodad gaumgafilega
med pad ad markmidi ad na fram samraemdara og samfelldara kerfi.

b)  Tengsl stofnana
Alpingi sem valdgjafi og valdhafi

106. 1 skyringum vid frumvarpid er itrekad minnst 4 tilhégunina um adskilnad valds, sem hefur
verid hofundum pess ad leidarljosi, tilhogun sem beinist einkum ad forystuhlutverki Alpingis
sem eina handhafa 16ggjafarvaldsins og sem valdgjafa og yfir framkvamdavaldinu.
Frumvarpid leggur aherslu & og skipuleggur petta yfirumsjénarhlutverk.

107. Feneyjanefndin minnir & ad pratt fyrir fjolbreyttar pingstjomir, sem til eru vida um heim, eigi
pad sameiginlegt ad akvedin samvinna er milli pings og rikisstjérnar, verdi rikisstjornin atid
ad njota trausts pingsins og stjérnmalaleg abyrgd hennar gagnvart pinginu verdur ad tengjast
réttinum til ad leysa pad upp. Rikisstjorn er i midpunkti framkvamdavaldsins. Hin grein
framkvamdavaldsins, forseti, eda pjodhofoinginn, hefur oftast formlegt og fulltrualegt
hlutverk eingéngu. Eining framkvamdavaldsins er par med tryggo.

108. Fyrithuguo stjornarskra vikur fra pessu mynstri, baedi i tengslum milli Alpingis og forseta og
i sambandinu milli Alpingis og rikisstjornar.

Stada rikisstjornar

109. Samkvaemt fyrirthugudu fyritkomulagi telur Feneyjanefndin rikisstjorn vera veikustu
stofnunina i kerfinu. Forsaetisradherra virdist vera eins konar
samraemingaradili/skipuleggjandi rikisstjormarteymis og samramir starfsemi pess (87. gr.),
en ekki drifkraftur sterks teymis er setur fram raunverulega stefnu fyrir storf pess.

* Forsaetisradherra ma vikja radherra fra embaetti af astaedu sem tengist 6feerni hans/hennar ad gegna
skyldum sinum.



110.

I11.

112.
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Ennfremur akvardar frumvarpid stifa undirskipan framkvaemdavalds gagnvart 16ggjafarvaldi.
Radherrar eiga ekki frumkvasdi ad skipunum i raduneytum sinum par sem peir geta adeins
fario eftir tilmaelum 6hadrar nefndar. Ef peir aetla ekki ad fylgja eftir tillogum um skipanir, er
akvordun 1 hondum 2/3 meirihluta Alpingis (96. gr.). Einnig ma nefna ad pétt radherra fari
med utanrikisstefnu og s¢ fulltrii rikisins erlendis hefur Alpingi yfirumsjén med pessum
malaflokki. Ad lokum, hin nyja stjornskipunar-og eftirlitsnefnd Alpingis sér um skodun a
storfum radherra, ad eigin gedpotta, ad beidni fjordungs pingmanna (63. gr..)

bott Alpingi sé heimilt, eins og 1 6llum pingreediskerfum, ad sampykkja vantraust 4
rikisstjorn med tillogu um arftaka (91. gr.), ma eingéngu rjufa ping ad beidni pess (73. gr.),
nema i mjog sérstokum tilvikum i 90. gr. (sem fjallar um myndun rikisstjérnar og kjor
forsatisradherra). Frumvarpid skapar pannig ¢jafnar adsteedur til ad stjornmalaleg abyrgd
rikisstjérnarinnar, sem hefur engin urradi til ad gera pjodinni kleift ad akveda, sé virkjuo
med snemmbearum kosningum, um agreining sinn vid Alpingi. Petta er pversagnakennt i
kerfi par sem beint lydraedi er talid vera lykilpattur 1 starfsemi stofnana.

A0 mati Feneyjanefndarinnar, getur svona stif undirskipun rikisstjémarinnar og radherra
hennar gagnvart Alpingi, asamt hlutfallslegu sjalfstaedi radherra 1 rikisstjom, skapad vanda i
stjorn landsins og skipan samfelldrar stefnu, baedi a rikisstjornarstigi og i samskiptum hennar
vid Alpingi. Ao auki ma nefna ad pingskipulag eins og pad sem frumvarpio leggur til, felur i
sér augljosa heettu 4 stjornmalalegum ostodugleika (sja stjornarskrana fra 1946 i Frakklandi).
I 6llum tilvikum mun petta adeins virka réttilega ef heildstaedur meirihluti er kjérinn 4 ping.
Og jafnvel 1 pessu tilfelli mun 6j6fn skipting valda milli framkvemdavaldsins og
l6ggjafarvaldsins skapa vandamal.

Stada forseta

113.

114.

115.

A0 lokum, staoda forseta er frekar veik 1 nyju stofhanafyrirkomulagi, pratt fyrir ad hann njéti
£00s af lyoraedislegu 1ogmaeti embeettisins eins og Alpingi. Fyrir utan skipun formanns
6hadu nefndarinnar, sem gerir tillégur um skipun 1 a&dstu embeetti, hefur forseti engin eigin
vold, hvort sem pad er til ad skipa eda vikja fra radherrum eda &dstu embattisménnum, setja
bradabirgdalog i neydartilvikum, rjafa ping, eda gera samninga. Alpingi hefur lokaordid
vardandi sameiginlegar valdheimildir (skipun domara og rikissaksoknara eins og meelt er
fyrir i 3.mgr. 96. gr., skipun forsactisradherra).

b6 verdur ad segja ad forseti nytur afar sérstakra forréttinda med synjunarrétti (og sidari
pjooaratkvaedagreidslu samkvaemt 60. gr.). Ad aliti Feneyjanefndarinnar getur petta leitt til
stjornmalalegrar kreppu sem erfitt yroi ad spa fyrir um hvernig lyktar. Gera maetti sér i
hugarlund a0 kaemi til pess ad forseti synjadi l6gum stadfestingar, gaeti Alpingi visad til
stjornmalalegrar abyrgdar forseta samkvamt 84.gr. i frumvarpinu. Pessi einstaki
synjunarréttur forseta getur pannig mégulega skapad hattu i lydraedisferlinu, sem fer ekki
saman vid hlutverk forseta i jafnvagu pingskipulagi. Eins og pegar hefur verid nefnt, undir
pessum kringumstaedum, veltir Feneyjanefndin fyrir sér hvort stjornvold attu ekki ad ihuga
pann méguleika ad veita forseta vald til ad visa lagafrumvérpum til ddmsmedferdar til
stjornskipunarlegrar endurskodunar, frekar en ad nyta synjunarréttinn (sja §88).

Vardandi hlutverk forseta vid skipun forsatisradherra samkvamt 90. gr. ma benda 4 ad
samkvamt 2.mgr. 90. gr., sidustu setningunni, a0 sa adili sem far flest atkvacoi 1 pridju
umferd er kjorinn forsactisradherra, sem skv. kenningunni tryggir kjor (pott hugsanlega
veiks) forsatisradherra i 6llum tilvikum. Petta stridir ad nokkru leyti gegn 3.mgr. 90. gr. par
sem fram kemur ad ef eftir prjar tilraunir Alpingis til ad kjosa forsaetisradherra s¢ enginn
kjorinn forsatisradherra eftir tiu vikur fra afsogn fyrri forsactisradherra, veroi forseti ad rjafa
ping og boda til nyrra kosninga. Alykta mactti ad ferlid sé skipulagt pannig ad forseti geti
ekki haft ahrif 4 lokanidurstéouna a pann hatt sem geeti stritt gegn vilja Alpingis. Allt
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verklagio vio myndun rikisstjornar samkvamt 90. gr. virdist eiga ad skyra pingradisregluna
og treysta hlutverk Alpingis 1 ferlinu.

E. Tilhégun beins lyoreedis. Pjodaratkveedagreidslur (gr. 65-67)

116. Eitt mest aberandi einkenni islenska stjornarskrarfrumvarpsins er opin adferd til beinnar
patttoku borgara, med pjodaratkvadagreidslum, i storfum rikissstjornar og loggjafans. betta
hlutverk, sem borgurum er veitt 4 pennan hatt, getur talist raunverulegt vald & méti alracoi
pings, sem og leid til a0 medhondla vantraust gagnvart stjornmalaflokkum. Alraoi Alpingis
vari pannig takmarkad & tvo vegu: Med synjunarvaldi forseta sem stadfesta ber i
piddaratkvacdagreioslu og almennri pjodaratkvadagreidslu.

117. Vidvarandi umreeda 4 sér stad i moérgum Evrépurikjum, og innan Feneyjanefndarinnar, um
kosti og galla pjodaratkveedagreioslna. Ao pvi sogdu, par sem pjddaratkvacdagreidslur hafa
pegar verid sampykktar sem leid til lydradislegrar patttoku, mun Feneyjanefndin ekki fjalla
almennt um slikan agreining en lata naeegja nokkrar almennar abendingar og tacknilegar
athugasemdir um vidkomandi akvaeodi frumvarpsins.

Gildissvid pjodaratkvaedagreidsina

118. Frumvarpid kvedur 4 um umfangsmikla beitingu pjodaratkvaedagreidsina til ad veita pjodinni
beina patttoku i akvardanatoku. Petta er ekki takmarkad vio malefni sveitarstjora (2. mgr.
107. gr.), en neer til rikissstigsins, par sem petta tengist malefnum 16ggjafans (gr. 60, 65-67),
lausn forseta fra embaetti (84. gr.), framsali rikisvalds til alpjéolegra stofnana (111.gr.) sem
og breytinga 4 stjornarskranni (113. gr.).

Staofesting pjdoar a lagafrumvorpum (2.mgr 60. gr.)

119. Eins og adur hefur verid bent 4, veitir 2. mgr. 60. gr. pj6dinni afgerandi hlutverk i
lagasetningarferlinu pegar upp kemur agreiningur milli meirihluta Alpingis og forseta. bar
sem badar pessar stofnanir eru kjomar 1 almennum kosningum, virdist i fyrstu skynsamlegt
ao visa agreiningi aftur til kjosenda. b6 getur petta audveldlega leitt til 6samrymanlegrar
stodu og virdist ekki vera i samraemi vid hlutverk forseta eins og pvi er lyst 1 frumvarpinu
(sja 110 88 hér ad ofan). Po reeda maetti hvort 16gin ettu ad gilda 1 millitidinni, tryggja hin
stuttu priggja manada timamoérk varla ad petta hafi ekki 6hagstadar afleidingar. Po réttlacta
megi pessa von i morgum tilvikum, er enn til stadar hactta 4 ovissu i 6drum tilvikum, sem
gati leitt til nyrra 6fyrirséodra lagalegra vandamala.

Réttur pjodar til ad ogilda sampykkt 16g (65.gr.)

120. Ogilding pjodar 4 logum (p.c. réttur kjosenda til ad ogilda 16g fra Alpingi) er veitt i 65. gr.,
par sem tiu af hundradi kjosenda geta krafist pjodaratkvadagreidslu um 16g fra Alpingi innan
priggja manada fra sampykkt peirra. Fagna ber peim valkosti Alpingis ad geta fellt 16g ur
gildi (1. mgr. 65. gr., fjorda setningin). En til ad tryggja ad Alpingi sampykki ekki somu
16g eftir pjooaratkvacdagreidslu eda eftir ad 16g hafa verio felld ur gildi samkveemt 1. mgr.
65. gr. vari radlegt ef frumvarpio teki skyrt fram ad Alpingi megi ekki sampykkja, amk. a
yfirstandandi kjortimabili, samskonar 16g. Almennt gastu islensk stjornvold kosid ad ihuga
hvort pessi fyrirhugada tilhogun sé 1 raun notheef og, ef ekki, 1atid afleidda 16ggjof um ad
skilgreina hagkveemni fyrirkomulags.

Loggjof ad frumkvaoi pjodar (66. gr.)
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121. Melt er fyrir sampykki pjodarinnar 4 16gum 1 66. gr.. Samkvamt 1. mgr. 66. gr. geta tveir
af hundradi kjosenda lagt fram frumvarp eda tillogu til pingsalyktunar an pess ad Alpingi sé
skylt ad bregdast vid pvi. 1 pessu tilviki verdur ekki krafist pjodaratkvadagreidslu.
Tilgangur, gagn og gildissvid pessara akvacda, sem fylgir heetta 4 vonbrigdum folks ef
Alpingi bregst ekki vid tillogu pess, er Feneyjanefndinni enn 6ljos. bar sem frumvarpid gerir
pegar rad fyrir frumkvadi borgara ad lagasetningu samkvamt 2. mgr. 66. gr. getur
vidbotarteekifzeri, fyrir smeerri fjolda kjosenda ad leggja mal og tillogur fyrir Alpingi til
deemis verid 1 formi rétts til dskorunar.

122. 2. mgr. 66. gr. kveour & um skyrari leid vardandi frumkvaeoi borgara. Ef tiu af hundradi
kjosenda geta lagt frumvarp fyrir Alpingi, getur Alpingi annad hvort lagt fram gagntillgu 1
formi annars frumvarps, eda ad frumvarpid verodi borid undir pjddaratkvacdi, asamt frumvarpi
Alpingis, ef pao er lagt fram. Af 2. mgr. 66. gr. , fjorou setningu, leidir ad
piddaratkvacdagreiosla er eingdngu radgefandi nema Alpingi akvedi annad. Augljoslega
verdur Alpingi ad akveoda slikt fyrir pjddaratkvacdagreidslu. 66. gr. veitir ekki frekari skilyroi
til ad leidbeina um akvordun pings. bessi valkostur, ad lata Alpingi um petta, medan allar
adrar pjodaratkvadagreidslur eru ,,bindandi® par 4 medal su i 65. gr., getur virst 6vantur. A
sama tima harmar nefndin ad atridi, sem geta virst tacknileg en eru naudsynleg til ad tryggja
raunverulega almenna patttdku i lagasetningunni, eru latin afleiddri 16ggj6f eftir. bar 4 meoal
eru skilyrdi sem tengjast raunverulegu fyrirkomulagi pess ad leggja fram tillogu ad
lagafrumvarpi i ,,vinseelu® mali , 1 hvada formi pad skuli lagt fram, sidari proun pess adur en
pad verdur ad lagafrumvarpi, fyrirs€d oryggisatrioi til ad tryggja ad frumvarpid endurspegli
med réttu vilja peirra sem attu ad pvi frumkvaedi.

Mork og skilyrdi fyrir pjodaratkveedagreiosiu (gr. 65, 66 og 67)

123.  Erfitt er a0 fjalla um hversu videigandi 10% morkin eru vegna skorts a nagilegri pekkingu a
sérstoku stjornmalalegu samhengi landsins. Pessi mork kunna ad vera fullnegjandi eda pvert
a moti valda miklum 6stédugleika. Pad sem gacti verid mikilvegt, einkum i landi eins og
islandi par sem Internetid hefur gegnt afgerandi hlutverki i stjoramalalifinu, er adferdin vid
undirskriftaséfnun (sem er skipulégd i 2. mgr. 67. gr.).

124. Forsendur fyrir lagasetningu pjodar eru tilgreindar i 67. gr. 1 1. mgr. 67. gr. er kvedid 4 um
ao allar tillégur purfi ad varda almannahag og samrymast stjornarskra en utilokadar eru
tillégur vardandi fjarlog, skattamal og rikisborgararétt. Pessar forsendur eru ad jafnadi
lofsverdar, par sem pacr taka mid af godum starfshattum vid pjddaratkveedagreioslur og
munu studla ad pvi ad sia it daskilegar tillogur lydskrumara.” En par sem meirihluti laga
hefur akveodna tengingu vid fjarlog, verdur ad tulka utilokun tillagna vardandi fjarlég rikisins
prongt til ad hindra ekki beitingu peirra til ad koma i veg fyrir pjodaratkvaedagreidslu sem
slika. Pannig séd skulu adeins tillogur sem midast ad fjarlogum rikisins (og l6gum sem fylgja
peim) utilokadar. Almennt s€0 fela pessar homlur i sér hacttu a malaferlum og lagalegri
ovissu asamt mikilli abyrgd hofunda frumvarpsins pegar ad pvi kemur a0 tryggja ad
frumvorp ad frumkvasoi pjodar samrymist stjornarskra.

125. Nefnama ad vid synjun stadfestingar laga er forseti ekki hadur slikum takmérkunum sem
hafa adeins ahrif & borgarana. Um leid sér nefndin akvedna samfellu i kerfinu, einkum milli
synjunarrétts forseta (60. gr.) og dgildandi pjodaratkvacdagreidslu (65. gr.). b6 gildissvid
viokomandi laga s¢ ekki pad sama (til deemis gaeti forseti synjad skattalogum sem er ekki
mogulegt fyrir borgarana samkveamt 65. gr.), geati forseti verid beittur almennum prystingi
til ad synja og studla pannig ad pjdédaratkvecdagreidslu a svidum a priori sem undanskilin eru
i pjooaratkvasdagreidslum samkveamt 65. gr. og 66. gr..

Framkvemdaatrioi og malskotsréttur

!> CDL-AD(2007)008, mgr. 32 et seq.



23 CDL (2013)005

126. Pvi ber ad fagna ad 1. mgr. 67. gr., fjorda setningin, gerir rad fyrir malskoti til démstéla ef
agreiningur ris um forsendur i 1. mgr. 67. gr.. Eins og 43. gr. kvedur a um, urskurdar
Landskjorstjorn almennt um pjédaratkvaedagreioslur. Par sem stjornmalalegar linur i
piddaratkvacdagreioslum fylgja ekki alltaf flokkslinum en geta nad til fleiri stjornmalaadila,
&tti a0 ithuga stofnun sérstakrar nefndar fyrir hverja pjodaratkvadagreidslu til ad skapa
jafnvaegi milli fulltraa studningsmanna og andstadinga framlagdrar tillogu. '°Akvardanir
slikrar nefndar 6dlast aukid l6gmaeti beggja hlida. P6 er Feneyjanefndin peirrar skodunar ad
lokamalskot til domstéls verdi alltaf ad vera mégulegt. '’ Beint malskot til Hastaréttar gaeti
einnig talist vid heefi.

127. Framkvamdaleg atridi vid lagasetningu pjodar, par a medal framkvemd framlagningar,
form undirskriftasofnunar og afturkollun akvaeda samkvaemt 3. setningu, 2.mgr. 66. gr.
verda nanar skyro 1 reglugerd med logum fra pinginu eins og fyrirthugad er i 2. mgr. 67. gr.
Frumvarpid kveour ekki 4 um neinar forsendur vardandi efni fyrirhugaorar reglugeroar.
Feneyjanefndin vekur athygli 4 starfshattum sinum vid pjoédaratkvaedagreioslur (Code of
Good Practice in Referendums) sem geta komio ad gagni vio gerd laganna.

Ahrif

128. Feneyjanefndin fagnar skyrum vilja sem undirstrikar ofangreind akvaedi, p.e. ad auka
tackifaeri borgara til ad hafa ahrif 4 16ggjof og almennt 4 akvardanatéku um malefni sem eru
mikilvaeg fyrir almenning. Nefndin telur petta markmid algerlega 16gmeett og skiljanlegt i
hinu sérstaka félagshagfradilega og stiornmalalega samhengi 4 Islandi og minnir 4 ad petta
er einnig hluti af akvedinni hefd um beina patttoku sem er til stadar 4 Islandi. '®

129. Umraddar reglur virdast ad nokkru leyti vera undir ahrifum svissneska fyrirkomulagsins.
Engu a0 sidur hefur Sviss sérkennilegt stjérnarform par sem allir helstu stjornmalaflokkarnir
mynda rikisstjorn i varanlegri samsteypustjorn. 1 sliku kerfi med veika stjérnarandstsdu,
virdist jofnunarvald vissulega naudsynlegt. I sigildara pingskipulagi, eins og 4 Islandi, med
skipti milli stjérnar og stjérnarandstodu, geeti bein lydracdistilhdgun haft umtalsverod ahrif &
stjornmal og stjornmalalegt jafnvaegi i landinu og umtalsverd ahrif 4 stjornmalalegan
stodugleika og raunverulega getu stofnana til virkrar stjornunar. Ahrif nyrrar tackni munu an
efa gegna mikilvasgu hlutverki i pessu samhengi.

130. Varfamari leid ad slikri tilhégun og gaumgafileg skodun 4 vidkomandi akvadum, byggd a
itarlegu ahrifamati, baoi fra sjdnarmidi laga og stjornmala, myndi pvi vera afar askileg.
Einkum er mikilvaegt, ad mati nefndarinnar, ad kveda a um reglur sem lagmarka heettu a
spennu vardandi gildissvid og fyrirkomulag pjodaratkvaedagreiosina.

F. Démsvaldid (Gr. 98-104)

131. Almennt er VI. kafli i frumvarpinu um démsvaldio i samraemi vid vidmid
Feneyjanefndarinnar. Ekkert bendir til almenns vilja ad vikja fra hefobundnum
skandinaviskum meginreglum & pessu svioi laga. Engu a0 sidur purfa sum akvadin, sem
tengjast domsvaldinu (pott ekki séu pau 61l i VI. kafla), nanari skodun og skyringar. betta a
einkum vid um 96. gr. um skipun démara og rikissaksoknara, en einnig um 104. gr. um
sjalfstacdi akaeruvalds.

a) Skipun domara (gr. 96 og 102)

'® CDL-AD(2007)008. mgr. 21.
' CDL-AD(2007)008, mgr. 21.
' Um adsteedur par sem boda ber til pjédaratkvaedagreidslu samkvaemt gildandi stjérnarskra, er kvedid & i
greinum hennar 11, 26 og 79.
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132 FEins og kvedid er aum i 102. gr. i frumvarpinu, ,,Radherra skipar domara og veitir peim
lausn. Domara verdur ekki vikio endanlega 1ir starfi nema med domi og pa adeins ef hann
uppfyllir ekki lengur skilyroi til ad gegna embeettinu eda sinnir ekki skyldum sem starfinu
tengjast.

133. Reglur og forsendur fyrir skipun eru tilgreindar i 96. gr., sem vardar almennt fyrirkomulag
skipunar i akvedin opinber embaetti (sja ofangreindar malsgreinar, 100 og 101 i skjalinu).
Slikar skipanir skulu gerdar af radherrum og ., hafni og malefnaleg sjonarmid skulu rada® (2.
mgr. 96. gr.). bessi meginregla virdist einnig gilda um skipun 1 embeetti innan démskerfisins
og ber ad fagna par sem petta er i samreemi vido medmeeli Feneyjanefndarinnar i nylegri
skyrslu um sjalfstaedi domsvalds. "

134, 3.mgr. 96. gr. vardar sérstaklega skipun i stéou domara (vantanlega hvada domara sem er)
og rikissaksoknara (DPP). Akvadid segir ekkert um grundvéll/forsendu akvérdunar um
skipun. 4. mgr. 96. gr. visar til ,,6hadrar nefndar™, en baedi samhengid og skyringarnar
virdast gefa til kynna ad pessi nefnd sé ekki haf vardandi domara (eda DPP). Samkvamt
upplysingum sem Feneyjanefndinni voru veittar hefur slik 6had nefnd vegna skipana i
domskerfinu verid starfandi 4 Islandi. bar sem engin visun er til hennar i frumvarpinu er ekki
ljost hvort slikur adili veroi afram til samkveaemt nyju stjérnarskranni. Hvad sem pvi lidur er
Feneyjanefndin peirrar skodunar ad videigandi veeri ad sama 6hada nefndin fjalladi baoi um
skipanir i domskerfinu og adrar skipanir.

135. Samkvemt vidomidum Feneyjanefndarinnar, eru engar kréfur sem slikar ad verklagi vio
skipun i1 domskerfid verdi lyst itarlega i stjornarskranni. Enn fremur, 1 1josi pess ad
frumvarpio er hlutfallslega stutt, virdist ekki 6edlilegt ad ekkert sérstakt akvaedi s¢ um petta.
Nefndin vidurkennir ennfremur™ ad .. Evrépu eru ymis kerfi fyrir skipun i démskerfi og
ekkert eitt fyrirkomulag getur gilt fyrir 0/l lond.* Engu ad siour er afar mikilvagt ad kvedid
verdi a um virka tryggingu, meo stjérnskipunar- og/eda vidkomandi 16ggjafarakvasdum, til
ad tryggja gagnsajar og ohadar reglur um skipun domara og til ad koma i veg fyrir
stjornmalalega misnotkun. Pessu ma einkum na fram meo stofnun sjalfstaeds domsrads sem
hefur afgerandi ahrif 4 skipunarakvardanir.”

136. Samkvaemt 3.mgr 96. gr. skal leggja skipun domara og rikissaksoknara (DPP) fyrir forseta
til stadfestingar. Ef forseti stadfestir ekki verour Alpingi ad sampykkja skipunina med
tveimur pridju hlutum atkveeda svo hun taki gildi.

137. Krafan um stadfestingu forseta sem slik er ekki til vandkvada ef hiin er med formlegum og
videigandi heetti (samkvamt 20. gr. gildandi stjérnarskrar eru opinberir starfsmenn skipadir
af forseta eins og 16g kveda 4 um). Par sem radherrar sja samkvaemt reglu um slikar skipanir,
vaknar spurning um hvers vegna kvedid er 4 um annad fyrirkomulag fyrir domskerfid. bessi
spurning verour mikilvaeg pegar hofo er i huga krafan um tvo pridju meirihluta atkvada a
Alpingi til ad hnekkja synjun forseta. An tillits til framkvaemdar skipunarinnar af halfu
vidkomandi radherra, pydir petta ad a) talio er fyrirsjaanlegt ad forseti verdi 6sammala
skipun radherra, og b) i slikum tilvikum er Alpingi falid akvordunarvald i malinu.

138. Samkvamt skyringum, var markmioid ad setja varnagla fyrir 6rokstuddum skipunum og ad
tryggja ad haefni og hlutleegni radi skipunum. P6 er endanleg akvordun um skipun domara og
rikissaks6knara (DPP) 16g0 alfario 1 hendur stjérmmalamanna i 96. gr. Feneyjanefndin bendir
4 ad samkveemt danska likaninu, sem sagt er fyrirmynd frumvarpsins, getur pingio aldrei

'° Sbr. Feneyjanefndin, Skyrsla um sjélfstaedi démskerfisins, hluti I: Sjdlfstaedi démara, CDL-AD(2010), sampykkt
af Feneyjanefndinni a 82. allsherjarfundi hennar (Feneyjar, 12-13 mars, 2010). malsgreinar 23-27.

*° CDL-AD(2007)028, malsgrein 44

*! CDL-AD(2007)028, malsgreinar 28-32
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kosid um skipun domara. Pess i stad er sérstok ahersla 16g0 4 domsradid med peim
fyrirmalum ad radid megi adeins macla med skipun eins umsakjanda og ad
démsmalaradherra verdi ad upplysa pingid ef hann hyggst ekki fara ad medmaclum radsins
(sem til pessa hefur ekki ordid).

Feneyjanefndin leggur pannig aherslu 4 ad Alpingi sé¢ ekki rétti stadurinn til ad racda hacfni
embettismanna innan domskerfisins og ad tilhogunin, sem frumvarpid leggur til, feli 1 sér
skyra moguleika 4 politiskum skipunum. Petta er dhyggjuefni samkvaemt evropskum
vidomidum og getur ekki talist asattanlegt. Ad aliti nefndarinnar, er skipun démara frekar a
valdi forseta ad tillogu 6hadrar nefndar. Eins og adur hefur verid meelt med etti trygging
sterks domsradslikans ad hafa forgang.

Aviradning (immovability - 6hreyfanleiki) démara (gr. 102)

1.mgr. 102, gr. virdist kveda a um, reyndar frekar obeint, a0 domarar séu skipadir
otimabundid, eda par til peir fara a eftirlaun. Slik adferd, sem er i samraemi vid viomio
*Feneyjanefndarinnar, er fagnadarefni.

Samkvemt skyringum a petta akveaedi ad vera , itarlegra™en 61. gr. gildandi stjornarskrar.
bvi midur er pessari leio ekki alltaf fylgt ad 6llu leyti i frumvarpinu. Sem deemi ma nefna ad
gildandi stjornskipunarakvadi vernda domara fyrir tilfzerslu 1 starfi. betta er i samraemi vid
meginreglu um ohreyfanleika i stjornarskra sem Feneyjanefndin hefur alltaf stutt.” Pad er
ckkert samberilegt akvacdi 1 drogunum.

Einnig, niverandi 61. gr. 1 gildandi stjornarskra kvedur 4 um ad domurum verdi ekki ,,vikio
ur embeetti nema med domi*. Pessi meginregla virdist prengd i frumvarpinu svo ad domurum
verdi ekki vikid ,.endanlega™ ar starfi nema med démi. Engin skyring er gefin a pessari
breytingu i skyringum; en nyja ordalagid virdist vio fyrstu syn gefa til kynna ad fravik . til
skemmri tima®™ (hvad sem pad getur annars verid) krefoist ekki doms.

Sjalfstaeoi domstéla og domenda (gr. 98, 99, 103)

Samkvaemt 59. gr. nagildandi stjomarskrar ,,verdur skipun domsvaldsins eigi dkvedin nema
med [ogum “. betta taknar ad eingdéngu 16g radi slikum atridum en ekki stjornkerfio eda adrar
reglugerdir. Engar breytingar virdast fyrithugadar a pessari meginreglu. Nyja akvadio
(98.gr. 1 frumvarpinu) tilgreinir einfaldlega hvad att er vio med hugtakinu ,,skipun
démsvaldsins® (ddmstig og fjoldi domara) og virdist ekki vera tilefni til gagnryni samkveaemt
vidmidum Feneyjanefndarinnar.

99. gr. frumvarpsins, sem melir fyrir um agd ,.sjdlfstedi domstola skal tryggt meod logum ™
skal skodud i samhengi vid 103. gr., en samkvamt henni ,skulu domendur i
embceettisverkum sinum einungis fara efiir [0gum®. Par sem skyringarnar visa frekar til
sjalfreedis™ en | sjalfstaedis™, virdist 99.gr. varda sjalfstaedi domsvaldsins (,,domstolar®)
sem sliks, skipulagslegs sjalfracdis peirra en 103. gr. tryggir sjalfstaeoi einstakra domara.
bessi akveaedi eru natengd 28. gr. frumvarpsins (réttlat malsmedferd fyrir 6hadum og
ohlutdreegum domstoli). Til ad koma 1 veg fyrir misskilning er melt med pvi ad tilgangur og
merking 99. gr. verdi skyrd og ordalagi greinarinnar breytt samkvaemt pvi.

* Sbr. CDL-AD(2010(004, malsgreinar 33-38

** Sbr. CDL-AD(2010)004, malsgreinar 39-43; sja einnig Medmaeli CM/Rec(2010)12 fra Radherranefndinni til
adildarrikja um démara: Sjalfsteedi, virkni og abyrgd, og Sattmala domenda i Evropu (sampykktur a marghlida
fundi @ vegum stjérnsvids lagamala Evropuradsins i Strasbourg i juli 1998) i 3.4.
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Eins og gefid er til kynna i skyringum, endurémar 103. gr., 1. mgr. 61. gr. , i gildandi
stjornarskra. bvi ber ad fagna a0 slik grundvallarmeginregla skuli einnig tekin sérstaklega
fram i nyrri stjérnarskra (sja CDL-AD(2010)004, mgr. 20-22).

Loégsaga domstoéla (gr. 100)

Feneyjanefndin bendir & ad frumvarpiod (100. gr. pess) virdist ekki gefa til kynna neinar
umtalsverdar breytingar a 16gségu domstola og telur lofsvert, eins og lagt er til
frumvarpinu, ad nu s¢ tekio sérstaklega fram i stjdrnarskra ad domstélar megi urskurda um
stjornskipulegt (ATH - constitutionality) gildi laga. Fyrirvarinn ,,ad pvi marki sem d pao
reynir 1 domsmali* 4 sennilega ad gefa til kynna ad stjomskipulegar umkvartanir megi adeins
leggja fyrir domstola i tengslum vid mal sem annars falla undir 16gségu peirra, og ad
domstolar gefi ekki ut almennt alit um stjornskipuleg malefni.

Samkvamt 100.gr., sidustu setningunni, ma einungis veita frestun a framkveemd umdeildra
akvardana stjornvalda , samkveaemt heimild i 16gum eda sérstakri akvordun stjornvalds. Petta
taknar sennilega ad démstélum sé oheimilt ad veita frest nema 16g kveoi sérstaklega a um
pad, en stjornvaldio sjalft hafi almennt stjérnskipulegt vald til pess. Petta virdist krefjast
frekari endurskodunar par sem edlilegt vaeri ad veita domstolum einnig slikt vald (alla vega
maetti véfengja arskurd stjornvalda um ad veita ekki frest samkveemt 100. gr., pridju
setningunni).

Hezestiréttur (gr. 101)

Feneyjanefndin fagnar ao olikt gildandi stjémarskra, tryggir frumvarpio i 101. gr., st6ou
Haestaréttar sem adsta domstols i kerfinu. Nefndin bendir einnig 4 ad eins og raunin er ni
verdur Haestiréttur ad jafnadi alradur, og tryggir pannig samrami islenskra laga.

Nefndin bendir p6 4 ad samkvamt 2.mgr 101. gr. ,, Po md dkveda med logum ao sérstakur
domstoll leysi endanlega uir dgreiningi um kjarasamninga og logmeeti vinnustoovana, po
Dpannig ad akvorounum hans um refsingu veroi skotio til annarra domstola™. Ad aliti
nefndarinnar, pott telja megi skiljanlegt ad stjormarskrain kvedi 4 um akveodnar
undantekningar vardandi stoou Heestaréttar sem aedsta domstols, vaeri varfaernara ad setja
slikar undantekningar i sidari 16ggjof frekar en med tilteknum undanpagum i
stjornarskrarakveedum (sem meetti tilka sem bann vid 6llum 60rum undantekningum er gatu
talist videigandi 4 sidari stigum).

Akzeruvald og rikissaksoknari (gr. 104)

Eins og fram kemur 1 skyringum, hefur stjéornarskrain ekki til pessa kvedid 4 um sjalfstaeoi
akaeruvaldsins. Enn fremur hefur akaeruvaldid til pessa ekki notid i 16gum pess sjalfstadis
sem nu er augljoslega fyrithugad. Fagna ber ad dkaruvaldid fai aukid sjalfstaedi. bott
Evrépuviomid geri na rad fyrir mérgum likénum vardandi akaeruvaldid, eru fyrirhugud
akvaedi greinilega 1 samreemi vid nuverandi stefour sem nefndin stydur.

A0 pvi s6gdu vekur nyja stjérnarskrarfrumvarpio moérg thugunarefni. bott ekki purfi (og etti
ckki) ad leysa pau 6ll i stjornarskra parf ad gaumgafa pau adur en ny stjoérnskipun verdur
tekin upp.

[ fyrsta lagi parf ad skyra malfar stjornskipunarakvada sem

tilgreina hver tti formlega ad 60last sjalfstadid sem frumvarpio

veitir, sem visar i 104. gr. til , rikissaksoknara (state prosecutor)

eni96. gr. ertalad um _rikissaksoknara (director of public
prosecutions)* (sennilega merkja badi hugtskin DPP (sic)). A sama tima
og nefndin gerir sér grein fyrir ad petta val reedst af stjornmalalegum
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atlunum, leggur hun til ad frumvarpio visi i pessu samhengi til
,.saksoknara® eda ,,akaeruvalds® sem eru itarlegri hugtok og endurspegla
nanar raunverulegt efni og gildissvid nyrrar tryggingar a sjalfstaoi
embeettisins.

153. 160ru lagi og 6llu mikilvaegara er ad meginreglan um sjalfstzdi er akvedin med notkun
ordanna (,.einungis fara eftir [ogum®) eins og 1 103. gr. 1 tengslum vio sjalfsteedi sem tryggja
a domendum. 3. mgr 104, gr. stadfestir a0 vissulega sé atlunin ad veita rikissaksoknara (eda
hugsanlega saksoknurum sem slikum) sama sjalfstadi og vernd eins og domendum.

154. Hins vegar, samkveemt evropskum vidmidum, er sjalfstaecdispatturinn ekki sa sami vardandi
saksoknara og domendur, eins og greinilega er synt fram a i skyrslu Feneyjanefndarinnar fra
2010 um sjalfstaedi akaeruvaldsins. ** Almennt er vidurkennt ad 6likar leidir og tiltekin
viomid um sjalfstadi gildi um pessar tvé embaettissvid, svo sem vardandi mal um innri
stigskiptingu, ytri fyrirmeaeli og tilskipanir, framsal og afgreidslu. Til ad setja fram
stjornskipunarreglu um sjalfstaedi akeeruvaldsins parf pvi itarlegra ordalag frekar en ad lata
reglugerdir og vidmid sem gilda um démara einnig gilda um saksdknara.

g) Stjornskipunarleg endurskodun

155. Frumvarpid hefur ekki ahrif & naverandi kerfi skodunar sampykktra laga m.t.t.
stjornskipunar. Allir domstélar hafa rétt til ad kanna hvort 16g samrymist stjornarskra pegar
malaferli eru i gangi. Heestiréttur hefur endanlegt urlausnarvald. b6 virdist sem petta gerist
afar sjaldan. Ad auki er engin hlutleeg reglubundin skodun 4 16gum 4 islandi m t.t.
stjornskipunar (sja einnig lio 114).

156. Nefndin bendir 4 ad sampykkt nyrrar stjornarskrar leidir til lagasetningar i storum stil og svo
virdist & pessu stigi ad pad verdi ekki reglubundin skodun m t.t. stjornskipunar, hvorki a
priori né a posteriori. Log sem innleida nanar akvaeoi stjorarskrar/um innleidingu
stjornarskrarakvaeda koma almennt ekki til alita 1 einkamalum par sem spurning um
stjornskipulegt gildi laga kemur ekki upp. Logrétta gacti metid drog ad 16gum sem fram
koma ad beidni Alpingis samkvemt 2. mgr. 62. gr. Malt er med pvi ad petta atridi verdi
skodad og um pad fjallad i stjornskipunarferlinu.

G. Utanrikismal (greinar 109-111)

157. Su stadreynd ad frumvarpid helgar sérstakan kafla (VIIL. kafli) utanrikismalum er
fagnadarefni. betta leggur aherslu 4 mikilvagi pessa malaflokks fyrir Island, & ymsum
stigum, par & medal stjérnmalalegum, hagfradilegum og lagalegum.

158. Forseti hefur ekkert hlutverk, ekki einu sinni formlegt, & pessu svidi, sem kann ad virdast
sérkennilegt fyrir ,,pjodhofdingja™. Radherra gerir pjodréttarsamninga undir stjorn Alpingis
(gr. 109 og 110). bessi akvaedi endurspegla pvi mjog einstaklingskennda og 6fravikjanlega
hugmynd um stjérnvold, pott ad eins og yjad er ad i 2. og 3. mgr 87. gr. frumvarpsins, ad
akvardanir 1 utanrikismalum fela 1 sér grundvallarval og ettu ad vera hadar sameiginlegri
akvordun rikisstjomar.

159. Vidkomandi radherra ma skuldbinda rikio an sampykkis Alpingis. Sampykki parf p6 annars
vegar fyrir samningum um landsvaedi (vidtek skilgreining) og fyrir samningum sem krefjast
breytinga 4 logum, og hins vegar fyrir samningum sem ,.eru mikilveegir af 00rum astedum,™
(110.gr). Ef fyrstu tvo tilfellin eru sigildir flokkar, pa vekur pad pridja alvarlegar ahyggjur.

** CDL-AD(2010)004, Feneyjanefndin, Skyrsla um sjalfstaedi démskerfisins hluti I: Sjalfstaedi démara, sampykkt
af Feneyjanefndinni a 82. allsherjarfundi hennar (Feneyjar 12-13 mars, 2010).
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Feneyjanefndin telur ekki gerlegt ad setja sampykktarreglur og lata gildi samnings vera
hadan eins huglagu atridi og , mikilvagi® hans.

111.gr. vardandi samninga sem fela i sér framsal rikisvalds virdist vera beint ad WEA,
EFTA og cinnig ESB, en gildissvid hennar er ekki endilega bundid vio pad. Atla ma ad allir
samningar innan gildissvids pessarar greinar séu hadir sampykki alpingis ex officio.

Akvzdid um framsal rikisvalds til alpjodlegra stofnana i 2. mgr. fyrstu setningu 111. gr.,
gefur til kynna ad hugtakid , framsal rikisvalds® skuli skilgreint { l16gum. betta gaeti verid
vegna pydingarvillu. bvi ma halda fram ad akvaedid krefjist pess 1 stad laga fra Alpingi fyrir
sérhverju framsali rikisvalds til alpjodlegra stofnana. Eftirfarandi athugasemdir eru byggdar
4 sidari tulkuninni.

bar sem allt framsal rikisvalds snertir vidkvaem mal sjalfstaedis rikis, hafa morg Evropuriki
sampykkt stjornskipunarakvacdi sem heimila sérstaklega slikt framsal, en krefjast yfirleitt
laga fra pingi. > Pvi er petta akvaedi i samraemi vid Evropuvidmid.

Hvao varoar ,,verulegt valdframsal* krefst 2. mgr. 111. gr. bess ad 16gin verdi borin undir
pi6dina i bindandi pjodaratkvacdagreidslu. Par sem akveoid valdaframsal vegna
umtalsverdari ahrifa peirra a sjalfstacdi rikis gaeti vissulega kallad a aukna fyrirvara i
framkveemdinni (eins og 1 pessu tilviki vardandi alpj6dlega samninga 1 110. gr.), pa veitir
hugtakid ,,verulegt™ ekki naegilega skyra forsendu til ad skilgreina slik tilvik. b6tt engin skyr
evropsk vidmid séu til ad pessu leyti,” telur Feneyjanefndin ad stjornskipunarheettir 4 islandi
myndu styrkjast med vidauka vid frumvarpid med fleiri forsendum til ad akvarda vagi
framsals rikisvalds til alpjoolegra stofnana. Ein leid geeti verid ad fela Haestarétti med
sérstoku verklagi ad akveda petta.

Stigskipting reglna (gr. 112)

112. gr. kveodur, ad minnsta kosti ad akveonu marki, , & um samband landsréttar og
piddarréttar samkvamt tviedliskenningunni sem stjornar islensku lagakerfi. Allir handhafar
rikisvalds verda ad virda mannréttindareglur sem eru bindandi fyrir rikio ad pjodarrétti.
bessir mannréttindasattmalar (sem og umhverfissamningar) ganga framar 16gum (2. mgr
112. gr.).

Fagna ber ad pess er geett ad virda alpjoolegar skuldbindingar og kappkostad ad innifela par
i ordalagi stjornarskrarinnar. Lagastada alpjodlegra sattmala, samninga og yfirlysinga um
mannréttindi er mismunandi og stjérnarskrarfrumvarpid er undir ahrifum af peim 6llum.
betta felur i sér heettu a deilum um ahrif alpjédlegra skuldbindinga a tulkun og beitingu
frumvarpsins, veroi pad sampykkt.

Hins vegar myndu allir samningar adrir en mannréttindasattmalar hafa laegri st6du en almenn
16g og oll sidari 16ggjof veeri peim aori. Ef Island gengur einhvern tima i Evropusambandio,

> Sja Christopher Grabenwarter, ,National Constitutional Law Relating to the European Union“ i Armin von
Bogdandy og Jurgen Bast (ritstj.), Meginreglur evrépskra stjornskipunarlaga (2. utg. ritsj. Hart 2010) 95 et seq.
* 94, gr. finnsku stjornarskrarinnar krefst alyktunarhaefs meirihluta sem nemur tveimur pridju greiddra
atkvada, ,ef tillagan vardar stjornarskrana eda breytingu 4 landamasrum landsins, eda slikt valdaframsal til
Evrépusambandsins, alpjoédlegra stofnana eda alpjodlegs adila sem telst verulegt vegna sjalfstaedis Finnlands”.
bannig eru settar fram akvednar forsendur fyrir verulegu valdaframsali, nefnilega, ef breytingar er porf a
stjornarskranni. Seinni forsendan felst einnig i kjarna 23. greinar (1), pridju setningu pysku grunnlaganna, sem
visar til verklags vid stjornarskrarbreytingar, ef framsal valds til ESB myndi i raun teljast breyting eda vidauki vid
grunnlégin. b6 kvedur grein 90 (3) i stjornarskra Péllands ekki 8 um neina forsendu um hvenzer
pbjédaratkveedagreidsla er naudsynleg.
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&tti ad breyta pessari reglu til ad tryggja vidurkenningu a forgangi allra (frum-og afleiddra)
ESB laga gagnvart landslogum. Slika reglu meetti fella inn i frumvarpid i 2. mgr. 112, gr..

167. Hins vegar getur ordid agreiningur i tengslum vid 2. mgr 112. gr., en samkvaemt henni
ganga logfestir mannréttindasattmalar , framar almennum logum®. Hugtokin ,,almenn 16g*
virdast ekki fela i sér stjornskipunarlog; par med virdist fordaemid vera takmarkad vid 16g
undir stjérnarskranni (nema pessi hugtok séu tulkud afar vitt, til ad na til sjalfrar
stjornarskrarinnar).

168. Einnig ber ad leggja aherslu 4 a0 démstolar muni purfa ad nota alpjédasamninga sem eru
bindandi fyrir Island, pegar peir tulka og beita stjérnarskranni (sja Grskurd pyska
stjornskipunardomstolsins 1 Gorgulu-malinu®’). Tulkun stjornarskrar verdur ad vera i
samraemi vid alpjodalog. Stjornvold eru hvott til ad taka petta sérstaklega fram i texta 112,

gr..

L Stjérnarskrarbreytingar (gr. 113-114)

169. Nuverandi verklag fyrir breytingar 4 stjornarskra (sja 79. gr. i gildandi stjérnarskra)™ krefst
sampykkis Alpingis fyrir breytingum a stjornarskra. Petta leidir til pingrofs og nyrra
kosninga. Ef nytt ping eftir kosningar stadfestir sama textann, ad fengnu sampykki forseta,
O0last breytingin stjornskipunarlegt gildi. Augljoslega verdur ad fylgja pessu verklagi til ad
hagt verdi ad sampykkja nyja stjérnarskra.

170. Feneyjanefndin bendir 4 ad petta verklag byggist ekki a sérstokum meirihluta, eins og raunin
er i flestum Evropurikjum, heldur & skiptingu adgerda i tima, sem gefur til kynna mikilvag
stjornmalaleg pattaskil sem fylgja nyjum kosningum. Allt gefur til kynna ad ihlutun forseta
hafi eingéngu formlegt gildi.

171. 113. gr. frumvarpsins midar ad pvi ad breyta pessu verklagi og gerir rad fyrir tveimur
tilgatum, sem badar krefjast logbodinnar og bindandi pjodaratkvacdagreidslu: Breytingar a
60rum akveedum stjémarskrar en i IL kafla (,,Mannréttindi og nattira®) og breytingar a I1.
kafla (,,Mannréttindi og nattira™):

., Pegar Alpingi hefur sambykkt frumvarp til laga um breytingu a stjornarskrd skal pad borio
undir atkveedi allra kosningarbeerra manna t landinu til sampykktar eda synjunar.
Atkveedagreioslan skal fara fram i fyrsta lagi einum manudi og i sidasta lagi premur
manudum eftir sampykkt frumvarpsins a Alpingi. Sé frumvarpio sampykkt i
Djéoaratkveedagreidslunni skal pad stadfest af forseta Islands innan tveggja vikna og telst pa
gild stjiornarskipunarlog.

Sampykki Alpingi frumvarp til laga um breytingu a dkveedi i Il kafla stjiornarskrarinnar
skal rjufa Alpingi pa pegar og stofna til almennra kosninga ad nyju. Sampykki Alpingi
frumvarpio obreytt skal pad borid undir atkvaedi allra kosningarbeerra manna i landinu til
sampykktar eda synjunar med peim heetti sem greinir i 1. mgr. Sé frumvarpio sampykkt i
pjéoaratkveedagreidslunni skal pad stadfest af forseta Islands innan tveggja vikna og telst pa
gild stiornarskipunarlog.

*" Urskurdur 14. oktober, 2004 (2 BvR 1481/04), Entscheidungen des Bundesverfassungsgerichts Bd. 111, Se. 307 ff. Athugasemdirum
pennan trskurd eru eftir Gerrtrude Libbe-Wolff: http://www.humboldt-forum-recht.de/druckansicht/druckansicht.php?artikelid=135. i
pessum urskurdi, sem getur verid fyrirmynd islenskra stjérnvalda vid medferd & svo floknu mali, hefur démstéllinn préad meginreglur til ad
tryggja ahrif ECHR & pysk log par sem pessi sattmali hefur ekki stodu stjérnskipunarlaga.

*% 5ja 79. gr. stjornarskrar fslands.


http://www.humboldt-forum-recht.de/druckansicht/druckansicht.php?artikelid=135
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172. Nefndin bendir 4 ad 113. gr. kvedur ekki &4 um einfaldan meirihluta a pingi eda
lagmarksmeirihluta, p.e. mork eda krafinn meirihluta, i pjodaratkvadagreidslu.

173. Hid sérstaka verklag sem kvedid er 4 um vardandi breytingar a I1. kafla, sameinar hémlur
gildandi kerfis og kynnir um leid pjoédaratkvaedagreioslu sem viobotarkréfu. Benda ma po a
ao pessu verklagi er &tlad ad gilda um allar breytingar a II. kafla, par med talin akvérdun
nyrra réttinda eda utfaerslu eda viobot vio gildandi réttindi, en ekki einungis um breytingar,
sem hafa pau ahrif ad takmarka réttindi eda gildissvid peirra. Ad aliti Feneyjanefndarinnar
myndi petta teljast 6hoflegt og of stift verklag.

174.  Almennt séd, viroist gildandi verklag fyrir stjornarskrarbreytingar vera baedi hert og mildad
med nyrri tilhdgun sem 16g0d er til 1 frumvarpinu um breytingar a stjornarskra, adrar en peer
sem varda II. kafla. Annars vegar, med pvi ad afnema timatengda tryggingu a skiptingu
verksins milli tveggja pinga, skapast aukid svigraim. Hins vegar verour verklag erfidara par
sem allar breytingar a stjoérnarskra skulu fara i pjédaratkvaecdagreioslu eftir sampykki
Alpingis.

175. Nefndin rifjar upp vardandi petta ad i 2010 Skyrslu um stjornarskrdrbreytingar’ er fallist 4
ad pjodaratkvacdagreidslur geti styrkt lydradislegt 1ogmeeti stjornskipunarferlisins, en po
hafi nefndin lyst akvedinni andstoou vid svo almenna kréfu:

,Um leid er heetta d pvi ad su krdfa ad allar stiornarskrarbreytingar verdi bornar undir
Djddaratkvaedi, geri stiornarskrana oparflega stifa, og ad aukning a beinu [ydreedi med adild
bjodarinnar geti skapad aukna heettu d stiornmdlalegum éstoougleika. > (§187)

176. Ad¢ aliti Feneyjanefndarinnar er breytingaverklagio samkveemt 113. gr. frumvarpsins
oparflega pungt i vofum og kallar a frekari athugun. Krafan um einfaldan meirihluta a
Alpingi, lausn sem ner 6l1 riki Evropu hafa tekid upp par sem stjornarskrarbreytingar
krefjast ekki pjodaratkvadagreidslu,” atti ad vera til hlidsjonar, en 4 medan
piddaratkvacdagreiosla vaeri takmorkud viod sértack mal eda pa ad dreifa starfinu yfir akvedinn
tima. Sérstaklega par sem svona krafa er ekki til stadar i pinginu meetti krafa um
lagmarkspatttoku i pjddaratkvacdagreidslu teljast réttletanleg. Ef adferdin, sem valin er i
frumvarpinu, verdur sampykkt er nastum 6ruggt ad pad verour stjornmalalega ogerlegt ad
breyta henni, par sem kjosendur verda aldrei tilbunir ad gefa eftir petta nyja vald sem peim
hefur verid falid.

IV. Nidurstédur

177. Feneyjanefndin fagnar vidleitni Islendinga til ad styrkja og bacta stjornskipun landsins 4
grundvelli lydradislegra meginreglna, laga og verndunar grundvallarréttinda, og i samraemi
vid alpjodlega samninga sem eru bindandi fyrir Island, sem og ségulegar, lagalegar og
stjornskipunarlegar hefdir pjodarinnar.

178. Einbeittur vilji stjornvalda ad veita islandi, i kjolfar undangenginnar fjarmala- og
efnahagskreppu, traustan, nutimalegan og lyodradislegan laga- og stofnanagrunn fyrir
islensku pjodina til ad byggja a réttlatara samfélag og nyta betur sameiginlega arfleifo sina,

*° Feneyjanefndin hefur tekid almenna afstodu gagnvart badum formum alyktunarbzers meirihluta i pjodaratkveedagreidslu:
Alyktunarhaefur meirihluti peirra sem kjosa haettir til ad ala a hjasetu, en i sampykki sampykkts alyktunarbaers meirihluta geeti meirihlutinn
talid sig svikinn um sigur an fullnaegjandi asteedu. Samt hefur nefndin reynt ad greina ekki & milli 6likra gerda pjédaratkvaedisgreidsina.
Einkum fjalladi hun ekki um adsteedur, eins og i viskomandi frumvarpi, par sem hvorki sérstakur meirihluti né alyktunarhaefur meirihluti er
naudsynlegur fyrir sampykkt a stjornarskrarbreytingum i pinginu.

*9sja Feneyjanefndin, Skyrsla um stjérnarskrérbreytingu, CDL-AD(2010)001

*! Sja CDL-AD(2009)024§136; CDL-AD(2004)044, Bradabirgdaalit um stjérnarskrarbreytingar i Lydveldinu
Armeniu, §§69-70.

*2 CDL-AD(2010)001, §38
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er lofsverour. Nefndin fagnar einnig vidleitni til ad auka gagnsaei og skvrleika vardandi
virkni stofnana i dkvaeoum frumvarpsins ad nyrri stjornarskra. Sérstok ahersla a virka
patttoku borgara i stjornskipunarferlinu, dsamt nytingu nutimasamskiptataeekni, hefur vakio
mikinn dhuga og athygli baedi heima fyrir og 1 60rum rikjum.

bratt fyrir pessa lofsverou proun og mikinn einhug um pérfina ad finna sameiginlegar og
vidurkenndar lagalegar og stofnanalegar lausnir a erfidleikum sem efnahagskreppan leiddi i
1js, eru skiptar skodanir 4 Islandi um raunverulega pérf 4 nyrri stjornarskra og hvort hin sé
videigandi. Framkvamd stjornskipunarferlisins hefur einnig saett gagnryni. bad er ekki i
verkahring Feneyjanefndarinnar ad alykta um pessi mal. Nefndin hefur p6 bent 4 ad ef
frumvarpid verdur sampykkt, sé ekki nagileg samstada um pad til ad nasta ping stadfesti
pad.

Stjérnskipunin, sem frumvarpid akveour, vidheldur stjornskipulagi landsins, p.e. pingbundid
lydraedi, asamt flokinni tilhogun sem ztlad er ad auka beina patttoku borgara i
akvardanatoku. Studst er vid gildandi fyrirkomulag en kynntar eru breytingar og nyjungar,
sem flestum er &tlad ad tiltaka kostinn a sterkri pingstjorn er leggur aherslu & fyrirhugad
kerfi.

bott slikt likan teljist henta islenskum adstaedum, vekur lagaleg og stjdérmskipunarleg utfaersla
pess upp morg ahyggjuefni, sem lyst er itarlega i sérstokum athugasemdakafla alits pessa.

Feneyjanefndin bendir einkum a ad morg akveaedi frumvarpsins eru sett fram med of 6ljosum
og vidtekum hugtokum, sem pratt fyrir Gtskvringar 1 skyringum, geta leitt til alvarlegra
erfidleika vid talkun peirra og beitingu, par 4 medal vio sampykkt lagaframkvamdar.

Fyrirthugad stofnanafyrirkomulag er frekar flokid og skortir samraemi. Petta vardar baoi vold
sem veitt eru helstu stjornskipunarstofnunum, p.e. pingi, rikisstjérn og forseta, jafnvagid
milli peirra og tengsl milli stofnana; sem oft eru of flokin, sem og tilhdgun beinnar patttoku
sem frumvarpio gerir rad fyrir.

A0 jafnadi ber ad fagna morgum moguleikum 4 thlutun pjodar i akvardanatoku med
piddaratkvacdagreioslum. Ad pvi sdgdu, virdist petta of flokid i akvadum stjornarskrar likt
og onnur tilhégun akvardanatoku sem frumvarpid kvedur 4 um, , og krefst itarlegrar
skodunar, badi fra lagalegum og stjérnmalalegum sjonarholi. A heildina telur
Feneyjanefndin ad hactta sé a stjornmalalegu pratefli og 6stodugleika sem gacti grafio
alvarlega undan g6dum stjornarhattum landsins. Alika abendingar hafa einnig verid vidradar
vardandi fyrirhugad kosningakerfi sem parfnast einnig gaumgeefilegrar athugunar.

Mannréttindaakvadin, sem kynna tryggingar fyrir vidtekum grundvallarréttindum og frelsi,
par 4 meoal félagshagfracoileg réttindi og ,,pridjukynslédarréttindi®, purfa ad vera nakvamari
og akveonari vardandi gildissvid og edli hinna verndudu réttinda og tengdra skuldbindinga,
sem samkvamt frumvarpinu na til badi stjornvalda og hagsmunaadila, asamt moégulegum
takmorkunum 4 pessum réttindum.

Akveedi, sem flalla um démsvaldid, eru almennt i samraeemi vid vidkomandi vidmid, en
mattu gjarnan vera skyrari, einkum vardandi atridi eins og @viradningu démara og sjalfstadi
saksoknara. A9 sama skapi matti skyra morg lykilatridi vardandi framsal rikisvalds og stodu
alpjoolegra venja i islensku lagakerfi.

bao er ekki & feeri Feneyjanefndarinnar ad akveda hvernig bregdast skuli vio peim atridum
sem lyst er yfir ahyggjum af i pessu skjali. betta er stjornmalaleg akvordun Alpingis med
hlidsjon af peim sérstoku adstadum sem nu rikja a Islandi.
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188. Ef of erfitt reynist a0 koma fram med lausn 4 nuverandi pingi, geeti verid vid heefi
naverandi breytingaferli 4 pessu stigi ad horfa einkum til gildandi verklags vid endurskodun
stjornarskrar, sem er frekar flokid samkvaemt gildandi stjornarskra, og fela neasta pingi pad
verkefni ad halda afram endurskodun & stjérarskra samkvemt nyjum verklagsreglum, gefa
sér naudsynlegan tima til ad fara yfir athugasemdir og spurningar sem ymsir hagsmunaadilar
hafa lagt fram, par 4 medal Feneyjanefndin, og gera Grbatur a frumvarpinu i samrami vid
pad. Onnur atridi, forgangsatridi fyrir pjodina eda mal sem meiri samstada og/eda minni
agreiningur er um, pyrftu einnig vera medtalin.

189. Feneyjanefndin er fus til ad veita islenskum stjornvoldum frekari adstod.
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l. Introduction

1. On 16 November 2012, the Chair of the Constitutional and Supervisory Committee of the
Parliament of Iceland asked the Venice Commission to provide an Opinion on the Bill for a new
Constitution of Iceland (hereinafter the Bill).

2. A working group of Rapporteurs was set up, composed of Ms Jacqueline de Guillenchmidt and
Messrs Jan Helgesen, Wolfgang Hoffmann-Riem, Jean-Claude Scholsem and Jorgen Steen
Serensen.

3. On 17-18 January 2013, the working group travelled to Iceland in order to meet with
representatives of the Constitutional Council having prepared the Constitutional Bill, as well as of
the Constitutional and Supervisory Committee of the Parliament (the Althing), the political parties
represented in the Althing, the executive, the Supreme Court and the civil society. The Venice
Commission wishes to thank them all for the discussions which took place on this occasion and the
Constitutional and Supervisory Committee for the excellent organisation of the visit.

4. The analysis below is based on the English translation of the Bill provided by the Constitutional
and Supervisory Committee. The information contained in a selection of excerpts from the
Explanatory Notes to the Constitutional Bill has also been taken into account, as well as
information provided by various official and non-official sources. Unfortunately, the Venice
Commission has received only excerpts of the Explanatory Notes, and not the entire text, in an
English translation. The Commission is thankful for the complement of information (thereinafter, the
Additional Memorandum’) relating to the Explanatory Notes received from Professor Anardéttir,
one of the members the “group of legal experts” having been involved, in Autumn 2012, in the last
stages of the elaboration of the Bill. The Additional Memorandum includes complementary
information and clarification in relation to the human rights provisions of the Bill, as well as the
translation of further relevant excerpts of the Explanatory Notes, not included in the original
selection.

5. The excerpts, as well as the Additional Memorandum received, have clarified some of the
issues raised by the rapporteurs. Nevertheless, the Venice Commission is not in a position to
assess whether the Explanatory Notes as a whole provide sufficient guidance for the interpretation
of the Bill’s provisions.

6. The present Opinion is not meant to be an in depth study of the entire Bill. The timeframe was
far too short for such a study and the limited availability of English translations of important material
made it difficult to examine all aspects thoroughly. Consequently, the opinion is limited to a
technical-legal analysis of the Bill submitted to it for examination on the basis of the material
provided.

7. The Venice Commission has tried to place the opinion as much as possible in the specific
historical, demographical, legal and political context of Iceland - and mainly addresses issues or
areas which it has been invited to examine in more detail, namely: the functioning and the
interaction between institutions (the Parliament, the Government and the President), the increased
possibilities for referendums, the electoral system proposed and its impact on democratic
representation. The Opinion furthermore addresses a number of topics raised by the Rapporteurs
and discussed in the context of the visit to Iceland: fundamental rights and freedoms, the judiciary,
foreign relations, the procedure for amending the Constitution.

8. Since the English version of the above-mentioned documents may not accurately reflect the
original version in every point, certain comments and omissions might be affected by problems of
the translation.

! See CDL-REF (2013)010
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9. In view of the timeframe of the constitutional process in Iceland, the Venice Commission
authorised the Rapporteurs, at its 93" Plenary Session in December 2012, to transmit the present
Draft Opinion to the authorities of Iceland before its next plenary meeting, to be held in Venice from
8 to 9 March 2013.

Il. Preliminary Remarks

10. Following a period of drastic economic and financial crisis which, in recent years, profoundly
affected the Icelandic society, the parliament of Iceland, the "Althing", voted in 2010 a resolution
initiating an important process of review of the current Constitution, adopted in 1944 and amended
several times since then.

11. The crisis and its painful consequences had shown the need for a thorough review of the
political, institutional and legal system in Iceland, aiming at identifying and addressing the various
reasons having made such a crisis possible. The necessity to rethink in depth institutional and
other checks and balances, legal and other mechanisms and safeguards to avoid that such crisis
may happen again in the future, to strengthen the rule of law and the respect for the people's
fundamental rights and freedoms, meets a broad consensus in the country.

12. As a result of the economic crisis, Iceland has also been facing, in recent years, an
extraordinary crisis of trust of the population vis-a-vis the political class and, by extension, the
institutions. The need for more active involvement and more direct participation of citizens in the
country's governance and the management of its resources seems to meet a wide consensus
today in Iceland.

13. It is in this context that emerged the idea of the drafting of a new Constitution, a unifying project
designed to restore confidence and to lay, in a modern and comprehensive way, new foundations
for a more just and more democratic Icelandic society.

14. The wide range of - sometimes innovative - consultation mechanisms which have been used
throughout the drafting process launched in 2010 - organization of a national forum, selection
among the population of the members of the Constitutional Council to prepare the draft new
Constitution, extensive informal consultation and involvement of the public by way of modern
technology means, consultative referendum in the fall of 2012 - have given this process a broad
participatory dimension and have been widely praised at the international level.

15. During its dialogue with the various stakeholders involved, the Venice Commission also
witnessed diverging views, including on the question whether it is appropriate to offer Iceland today
an entirely new Constitution. The alternative would be, in a perspective of giving greater
importance to continuity, to adopt only limited constitutional amendments, indispensable to the
country at this moment, in relation to matters that could more easily meet a sufficiently broad
consensus.

16. Views seem to differ also in Iceland with regard to the actual extent and quality of the domestic
political dialogue, especially between the majority and the opposition, around the constitutional
process and the key matters addressed by the constitutional Bill. The perspective of the
forthcoming parliamentary elections, scheduled for April 2013, is a non-negligible factor to take into
account.

17. It is not the role of the Venice Commission to intervene in such controversies or to take position
on political choices inherent in any major constitutional revision. The Commission can only
underline, as it already did in the past, that the adoption of a new and good Constitution should be
based on the widest consensus possible within society and that “a wide and substantive debate
involving the various political forces, non-government organisations and citizens associations, the
academia and the media is an important prerequisite for adopting a sustainable text, acceptable for
the whole of the society and in line with democratic standards. Too rigid time constraints should be
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avoided and the calendar of the adoption of the new Constitution should follow the progress made
in its debate.”

lll. Specific remarks

A. Preamble

18. The Venice Commission welcomes the fact that the Preamble of the Bill confirms the
commitment of the people of Iceland to building and consolidating, in line with the European values
and principles, a constitutional order based on the rule of law and “resting on the cornerstones of
freedom, equality, democracy and human rights”. |t is pleased to note the emphasis put on a ‘just
society with equal opportunities for everyone”, where diversity is an asset (“our different origins
enrich the whole”).

19. The Preamble furthermore recalls the high responsibility which unites the people of Iceland in
its effort to preserve and develop its common heritage and work for the welfare of all. The clear
reference the commonly shared aims of peace and mutual respect, in relation to other nations, is
also to be welcomed.

B. Foundations

20. The Foundations Chapter, introduced as novelty, is specifically designed to confirm the option
of Iceland for a republican system “governed by a parliamentary democracy’ (Article 1) and to
announce the main outlines of the constitutional structure.

Article 2

21. It is understandable that, in the specific circumstances prevailing in Iceland, particular
emphasis is put, from the outset, on the nation as the source and the ultimate owner of power
within the Icelandic State. From this perspective, the first paragraph of Article 2, stating that “A//
state powers spring from the nation, which wields them either directly, or via those who hold
government powers”, is of key significance for the approach underlying the constitutional order set
out by the new Constitution Bill.

22. It is on this basis that the distribution of powers between the State’s main stakeholders is
established in Article 2.2:

“The Althing holds legislative powers. The President of the Republic, Cabinet Ministers
and the State government and other government authorities hold executive powers.
The Supreme Court of Iceland and other courts of law hold judicial powers.”

Article 5

23. Article 5 devoted to the Scope of the Constitution, also introduced as a novelty, establishes key
principles in relation to the people’s rights and duties and the State’s obligations in respect of the
rights guaranteed by the new Constitution:
“The government is required to ensure that everyone has the opportunity to enjoy the
rights and freedoms entailed by this Constitution.
Everyone shall observe this Constitution in all respects, as well as legislation that
derives from the Constitution. Private persons shall, as applicable, respect the rights
provided in Chapter I1.”

24. It is, in principle, to be welcomed that the Bill extends (Article 5. 2) the subjects of obligations
also to individuals. This might, however, lead to challenges in the application and interpretation of

? See CDL-AD(2011)001, Opinion on three legal questions arising in the process of drafting the new Constitution of
Hungary, § 19.
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various provisions of the new Constitution, especially since Chapter Il (“Human rights and nature”)
also includes socio-economic and “third generation” rights. It will be up to further regulations at the
statutory level, and to courts, to give more detailed content to this constitutional principle (see also
comments relating to Chapter I, “Human rights and nature”) .

25. The Commission notes, in this context that the Bill frequently uses, in the English version, the
term “Government” with @ more comprehensive meaning than the Cabinet. This might be the
source of uncertainty and legal problems. Since the Althing, the Cabinet, the Courts and other
State institutions are all responsible for implementing the Constitution, it would be suitable, where
appropriate, to use (in English) the broader term of “authorities”.

C. Human rights and nature

a) General remarks

26. Chapter Il of the Constitutional Bill is devoted to "Human Rights and Nature". Some other
provisions in the Constitution are related to human rights, such as Article 4 (citizenship) or Article
71 (taxes). Of great importance is Article 112, dealing with the obligations of Iceland under
international agreements. This article requires that all holders of governmental powers respect
rules on human rights, which are binding for the state under international law and ensure these
rights’ implementation and effectiveness, according to their statutory roles and to the extent of their
authority (see also Section H of this Opinion below).

27. Protection of human rights is also provided by the Constitution in force (especially under
Articles 65-76). Improved guarantees were introduced in 1995 by an amendment especially aimed
at the consideration of international obligations of Iceland, in particular of the European Convention
on Human Rights (ECHR). As the Explanatory Notes to the Bill show, the human rights provisions
in the Bill are partly based on the 1995 amendment, whose wording has been maintained in some
cases. The new provisions are aiming both to extend the scope of protection and to better reflect
the international human rights obligations (see comments below).

i. Scope of rights guaranteed

28. New challenges in modern societies have driven the Constitutional Council's approach to
human rights. The scope of protection has especially been widened by adding new socio-economic
rights (Articles 22-25 Constitutional Bill), as well as more or less "collective rights" (Articles 32-36
Constitutional Bill), called by the Explanatory Notes "third generation rights". While the attempt to
give answers to the most recent challenges is to be welcomed, specific answers should be given in
the Constitutional Bill to different types of rights. It is of the utmost importance that the fundamental
differences between (1) traditional (liberal) human rights, (2) socio-economic rights and (3)
obligations and guarantees, especially directed at the society as a whole ("third generation rights")
be adequately taken into account.

29. The fact that the Constitutional Bill provides for several socio-economic rights (as well as for
(new) "third generation rights", is in principle welcomed. Nevertheless, several questions remain
open, in particular as to the scope of these new constitutional guarantees.

30. First, the Bill includes all three types of rights in one chapter, without clearly distinguishing them
according to their different status. This may lead to misunderstandings as to the scope and
meaning of some of the provisions. Clarifications are recommended in this respect.

31. It especially important to clarify to what extent provisions on socio-economic rights and on "third
generation rights" are of an objective nature alone or they provide individuals also with a subjective
right, connected with the right to apply for protection by a court. Article 28 of the Bill, dealing with
the right to a fair process, does not provide a fully-fledged answer. This norm presupposes that
there are rights enabling an individual to apply for a court decision. No mention is made however of
the nature and content of these rights. A clarification in the Constitution itself is advisable.
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32. Second, the Venice Commission finds regrettable that most of the provisions concerned are
worded in very general terms, not providing sufficient clarity on whether and which concrete rights
and obligations can be derived from them, and sees a strong risk that the public takes them as
promises to ensure high living conditions. The provisions mainly state a goal, but do not deal with
the means to reach it, entailing the risk of disappointing public expectations. The fulfilment of the
duty to "ensure" (see Article 5 of the Bill) the enjoyment of such rights depends on subsequent
legal specifications whose implementation may be subject to legal and/or factual restrictions, such
as financial, personal or resources which may not be available at present nor in the future.

33. Clarifications on the scope of socio-economic and "third generation rights" and related
obligations are also of particular importance when it comes to relations between private parties,
(see §§ 35 and 36 below). Since the Constitution provides for such rights and obligations and
seems to protect them in an absolute manner, it is essential that their minimum core content be
provided by the Bill itself. Mere guidelines dependent on subsequent concretisations of guarantees
by the lawmakers are by far insufficient. Some guidance can, however, be found in certain related
legislative materials, and in particular in the Explanatory Notes.

34. In the Additional Memorandum, reference is made to several explanations in the Explanatory
Notes dealing with the scope of the protection by "third generation rights" (Additional
Memorandum, page 5 et seq.). These explanations may prove helpful in clarifying a number of
issues, such as the actual nature and content of the “principles of environmental law” referred to in
Article 35.3 of the Bill. The Explanatory Notes refer to five principles of precautionary nature,
derived from international obligations, including the Treaty on the European Economic Area and
the Rio Declaration. Such an interpretation is in line with Article 112 of the Bill. The Commission
furthermore notes that “for the principles to have the intended effect it is necessary to define the
appropriate rights and duties in specific provisions of ordinary legisiation” (Explanatory Notes,
p.134).

ii. Horizontal effect

35. A way to give answer to modern society challenges also lies in Article 9, explicitly stating that
the provisions of the Bill are not confined to the protection of human rights against violation by the
government ("horizontal effect"). This extension of the protection is to be welcomed in principle
since, in modern societies, there are also risks of violations of human rights by private persons,
especially private entities. In view of the increasing role of private actors (including powerful
companies) in providing services and of the deregulation in many areas where the state used to be
the main player, it is important to expand the protection of human rights at least to some fields of
private action, too. However, since the scope and modalities of protection of human rights against
private actors may be different, it is of key importance that this protection and the corresponding
obligations be concretised through law. The obligation of public authorities to protect the public?
from violations of human rights committed by others than the government is a proven path and
supplies the basis for the government to enact laws that further specify this protection.

36. It is not entirely clear however, from the wording of Article 9, whether this horizontal effect is a
direct or an indirect one. If the Constitutional Bill decides in favour of an indirect horizontal effect, it
is up to the lawmakers to concretise the protection and obligations of private persons in statutory
law, and up to the courts to interpret the statutory laws in light of the relevant constitutional
provisions. According to the "group of experts" having been involved the last steps of the drafting
procedure of the present Bill, the new Constitution proposed would itself safeguard a direct

3 According to the information provided to the Commission, the use of the term “public”, is meant to reflect a change in the
scope of protection from the protection of “citizens” (in Icelandic “borgarana”) to the protection of the “public” (in Icelandic
“almenning”). This is explained in the Explanatory Notes in the following terms (p. 58): “...according to Article 2 of the Bill
its scope of protection is not limited to citizens, as it applies to everyone on the territory or under the effective control of the
Icelandic state. The concept of “the public” refers to individuals and private legal persons alike, but obligations and rights
under the Bill can in some instances apply to legal persons.”
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horizontal effect’. In contrast to this interpretation, the Explanatory notes (p. 2 of the selection of
excerpts provided to the Venice Commission) indicate that there is a clear intention of the
Constitutional Council that Article 9 safeguard "an indirect horizontal effect". This issue should be
clarified, preferably in the Constitution itself.

iii. Restrictions (Article 9.2)

37. A special problem derives from the choice made, in the Bill, to deal with all restrictions of
human rights - irrespective the different kinds of rights - in one single clause (Article 9.2). Although
the adoption of a single restriction clause is a practice in some national constitutions as well as in
the Charter of Fundamental Rights of the EU (thereinafter the EU Charter), those restriction
clauses are mainly aimed at traditional human rights provisions and sometimes also at provisions
on socio-economic rights.

38. Since Articles 22-25 and 32-36 are part of Chapter Il, one might think that limitations to socio-
economic and "third generation” rights and any pre-requirements to their effective enjoyment may
be based on Article 9.2. However, since a provision like Article 9.2 is traditionally designed with a
view to restricting governmental intrusion into individual freedom, this interpretation seems to be
inappropriate. Designing the concrete conditions for ensuring socio-economic rights or protecting
the nature and environment etc., as well as possible limitations to those rights, cannot be dealt with
as an intrusion by the government in a person’s individual freedom. The inclusion of "third
generation rights" in the Constitutional Bill raises new issues, which are not covered by traditional
restriction clauses. Therefore, the Venice Commission sees the risk that, under these
circumstances, the general restriction formula be too open and inconclusive from the perspective of
such rights.

39. The Additional Memorandum indicates that pages 58-62 of the Explanatory Notes are devoted
to explaining the theoretical framework for the single limitations clause of Article 9.2. Reference is
made in particular to a statement on page 61 of the Explanatory notes, related to the principle of
proportionality: “the extent of allowed limitation shall be evaluated in light of both the nature of the
right that is to be subject to a limitation and in light of the importance of the public interest or rights
of others that the limitation aims to protect.", as well as to page 60 stating that Art. 9 (2) "... does
not apply in the same manner in relation to all the provisions of the human rights chapter, and
some human rights are also not considered a subject to limitations." While these statements are
welcomed in principle, there is no guidance as to their application in relation to differences between
different human rights provisions. Furthermore, it is doubtful whether the existing jurisprudence of
the Icelandic Supreme Court or the Icelandic legal doctrine as a whole can provide for sufficient
means to address the different nature of limitations to third generation rights. Since several of the
(new) human rights provisions ask for positive actions of the government (several rights "shall be
ensured by law"), there may especially arise problems in drawing the line between restricting and /
or ensuring a right.

40. The choice made by the Bill's drafters for one single restriction clause appears problematic
from the perspective of the human rights’ “horizontal effect” introduced by the Bill. A restriction
clause such as that of Article 9.2 is usually related to a model where the government restricts the
rights of a person. This is a kind of a bilateral conflict. In modern life, there are increasing
possibilities of clashes between different rights of different persons with different interests which
may be protected by different provisions of the Constitution. Since the Constitutional Bill (rightly)
expands the protection to the field of violations by others than bodies exercising public authority,
conflicts of human rights in multipersonal-multilateral conflicts of private parties may arise. The field
of “protection of privacy” is only one example of possible conflicts of this type (see Article 11.2 of

* See Accompanying letter to the Bill by the group of legal experts entrusted by the Constitutional and Supervisory
Committee of the Parliament with the task of reviewing the Bill from legal perspective before its first reading in Parliament:
"The clear text of Art. 5,2 however leads to the conclusion that the human rights clauses have a direct horizontal effect,
which would be in accordance with the impact of comparable clauses in foreign law, bearing in mind that such a
development is already visible under Icelandic constitutional Law." (p. 8 et seq).



-9- CDL(2013)005

the Bill). The Commission is not in a position to conclude whether the Explanatory Notes give
sufficient guidelines to deal with such cases.

41. There is no doubt, in addition to the specifications to be provided by the secondary legislation,
several of the issues mentioned above may be addressed via interpretation and the jurisprudence
of courts. On the other hand, there are numerous new provisions in the Bill that lack specifications.
This may lead to conflicts, as well as to the disappointment of the public, whose particular
involvement in the design of the Constitutional Bill may have raised high expectations. In the light
of the comments above, the Venice Commission recommends that the chapter on human rights of
the Bill be reviewed to ensure that all necessary specifications are added where appropriate. The
comments in the Section below illustrate, in relation to a selection of provisions the human rights
chapter, some of the observations above.

b) Specific remarks

Article 6 (Equality)

42. Two different but interconnected principles are enshrined in Article 6: the right to be equal
before the law and the prohibition of discrimination. Article 6.1, drawing on Article 65 in the present
Constitution, reproduces, basically, the text of Article 7 of the Universal Declaration of Human
Rights (UDHR) and Article 26 of the International Covenant on Civil and Political Rights (ICCPR), in
the sense that two principles are linked together in one sentence.

43. The Venice Commission recalls that there is, presently, a need to separate the two principles.
The first principle lays down the positive, general responsibility of State authorities to treat
individuals equally, while the second principle lays down the negative prohibition against
discrimination. That is why, in modern legal texts, these two principles are separated in two legal
norms, see i. a. the Finnish Constitution and the EU Charter (Articles 20 and 21).

44. The Commission is also of the view that, since other grounds of discrimination are likely to
emerge in the future, it is important to maintain the possibility to include them in the list of grounds.
Hence, their enumeration in the constitutional provisions (Article 6.1) should not be exhaustive.

45, It is unclear for from the wording of Article 6.1 whether the protection (equality) is restricted to
the application of laws ("before the law”) or it relates also to the enactment of laws. According to
the Additional Memorandum, “jt is settled constitutional doctrine that the equality clause provides a
substantive right that is not limited to the application of the law (whatever its content). Numerous
Supreme Court judgments confirm this”. The Additional Memorandum adds that comments in the
Explanatory Notes “indicate the substantive conception of the principle of equality stipulated in
Article 6.”

Article 7 (Right to life)

46. This provision states that “Everyone is born with the right to life” without any further
specification. The Venice Commission understands from this wording that, under the Icelandic Bill,
the right to life commences at birth. No guidance is provided in the proposed Constitution with
regard to the complex and difficult issue of abortion.

® The Commission recalls that, with regard to Article 2 ECHR, the ECtHR is of the view that, in the absence of common
standards in this field, the decision where to set the legal point from which the right to life shall begin lies in the margin of
appreciation of the states, in the light of the specific circumstances and needs of their own population (ECtHR judgement
of 8. 7. 2004 (GC), VOI. FRA, n°53924/00, § 82). At the same time, according to the ECtHR case law, while the State
regulations on abortion relate to the traditional balancing of privacy and the public interest, they must - in case of a
therapeutic abortion - also be assessed against the positive obligations of the State to secure the physical integrity of
mothers-to-be (ECHR judgement of 7. 2. 2006, Tysiac/POL, n° 5410/03, § 107).
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Article 11 (Protection of privacy)

47. The wording of this provision referring to a “specific permission by law” in relation to “bodily or
personal search, or a search of a person’s premises or possessions” does not seem clear. Does
this clause refer to searches by the police without a court decision? Is the explicit permission by
law also required if a court decides on the searches? Besides this: What are the substantive
restrictions? Do they differ from those that are derived from Article 9.27?

48. As indicated in the Additional Memorandum, The Explanatory Notes provide (p. 64-65) in
Article 11(2) : “This secures the continued validity of the principle of Icelandic law according to
which, in addition to a basis in law, a court decision is required before measures such as bodily or
other searches, investigation of communications or other comparable limitations on a person’s
privacy are resorted to in the interest of criminal investigations, unless the legislation provides for
specific exceptions thereto.” While taking note of this clarification, the Venice Commission
considers, as in the case of other fundamental rights and freedoms, that the inclusion of such
essential safeguards and specifications in the provisions of the Bill is a key importance and invites
the authorities to consider this option.

Article 12 (Children’s rights)

49. The Venice Commission welcomes the high level of protection of children’s rights proposed by
the Bill (“The best interests of the child shall always take precedence’). It nonetheless wonders, in
view of their future application to very specific and sometimes particularly complex cases, whether
the guarantees provided are not too far-reaching. It recalls in this respect the language of the 1990
UN Convention of the Rights of the Child, stating in its Article 3.1 that the best interest of the child
shall be “a primary consideration” and invites the authorities to carefully consider this issue.

Article 13 (Right of ownership)

50. The “right of ownership” in Article 13 seems to be formulated as an absolute manner (“shall
be inviolate™). Moreover, the scope of the right lacks clarity: does this provision only cover the
"surrender of property”, without regulating possible limitations, by the authorities, to the use of the
property”? Does this norm mean that any restriction of private ownership is prohibited?

51. The Venice Commission notes that the wording of Article 13.1 of the Bill is identical to that of
Article 72(1) of the current Constitution. The Commission was furthermore explained that there is
“settled constitutional doctrine that the first sentence is not limited to expropriation, but at the same
time it is settled doctrine that private property and the exercise of property rights can be subject to
various limitations of other kind (cf. “control on the use of property” in Article 1(2) of Protocol 1 to
the ECHR). There exists extensive domestic jurisprudence on the interpretation of Article 72(1) in
this respect, even though Article 72 does not stipulate a limitations clause of any kind. Atrticle 9(2)
of the Bill therefore gives a firmer express basis for limitations than the Constitution does”
(Additional memorandum). The Commission also understands that the Explanatory Notes make
specific reference to the various obligations and the limitation clauses associated to the right to
property under the international instruments that are binding for Iceland, including Article 1 of
Protocol 1 ECHR and the ECtHR case law. Notwithstanding these commendable clarifications, the
Commission considers that the provisions of Article 13 are too general and should be adequately
specified.

Article 14 (Freedom of expression and information)

52. The last part of Article 14.3 imposes an obligation on individuals to “ftake responsibility for the
expression of their views in accord with the law”, a wording which may mean that the legislator will
subsequently have to elaborate norms on the responsibility of the individual when exercising the
freedom of expression, within the limits of the general restriction clause under Article 9.2.
Nevertheless, there is no indication, in the current provisions of Article 14, as to the actual the
content of the right to freedom of expression. To some extent, clarification is provided by the



-11- CDL(2013)005

Explanatory Notes, which indicate that, for a more comprehensive understanding of the right to
freedom of expression as protected by the Bill, Article 14 should be read in conjunction with
several other provisions of the Bill.

Article 15 (Right to information)

53. This article is especially detailed. Under the particular circumstances linked to the recent
economic crisis in Iceland, the option for such a level of detail, intended to ensure guarantees for
increased transparency, is easy to understand. The Venice Commission nevertheless finds
regrettable that a Constitution be designed primarily in the light of an unfortunate historical
experience. To avoid that the text conveys a wrong message - especially when comparing, within
the Bill, the right to access to information to documents of the administration to other fundamental
rights - a more future-oriented approach would be desirable. From this perspective, the
Constitution may limit itself to protecting the very principle of public access to documents, leaving
practical implementation details to norms at the statutory level.

Article 16 (Free and informed social debate)

54. Paragraph 1 of this Article stating: “The freedom and autonomy of the media shall be
guaranteed by law’ raises several questions: does this provision mean that this freedom is
dependent on a special guarantee by a special law, or is it guaranteed by the Constitution itself?
Does the “guarantee by law’ mean that media laws may not contain restrictions (Art. 9.2)?
Furthermore, does the term “media’ include “new media”? Does it refer also to social media in the
Internet? The Commission understands from the Additional Memorandum that some guidance is
provided in this respect by the Explanatory Notes and welcomes that the latter calls for a wide
interpretation of the term “media”, including by courts.

Article 18 (Freedom of religion and conviction) and Article 19 (Organisation of the Church)

55. The Commission welcomes the open and comprehensive approach to the right to freedom of
religion in Article 18 of the Bill, reflected by the extension of scope of this freedom to “philosophy”
and “conviction”, a substantial improvement compared to the current Constitution, as well as the
inclusion the important right to change religion or faith.

56. The Venice Commission wishes to recall at the same time that, under the ECHR, Government
authorities should not intervene in the internal organisation of churches. It is therefore of key
importance that Article 19 and its paragraph 3 providing for possible approval by the Althing of
changes “in the church organisation” be not interpreted as authorising state interference in the
churches’ internal organisation’.

57. The Commission notes with interest that the Bill leaves the door open, subject to confirmation
by the voters, for further regulation (“this provision may be changed by law”) by the legislator of the
relationship between the State and the Evangelical Lutheran Church, recognized as national
church. It outlines in a rather unusual way the relationship between a Constitution and the
competence of the legislator and touches upon the issue of the role of the electorate and of
referendums in arrangements pertaining to key matters (see below comments on direct democracy
mechanisms).

58. The status of national church constitutionally guaranteed to the Evangelical Lutheran Church
does not in itself raise problems, as long as this is not used as a justification for discrimination.’
From this perspective, Article 19 should be read and interpreted in conjunction with Article 18 of

®See CDL-AD(2012), Opinion on Act CCVI of 2011 on the right to freedom of conscience and religion and the legal
status of churches, denominations and religious communities of Hungary, adopted by the Venice Commission at its
90" Plenary Session (Venice, 16-17 March 2012),

! CDL-AD(2004), Guidelines for legislative reviews of laws affecting religion or belief, adopted by the Venice Commission
at its 59th Plenary Session (Venice, 18-19 June 2004), (Chapter I1.B.3).
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the Bill, guaranteeing “the right to freedom of religion and conviction”, and articles 14 (freedom of
expression), and 20 (freedom of association).

Article 28 (Fair process)

59. The Venice Commission notes with interest that, under Article 28 (1) of the Bill, “court
proceedings shall be conducted in public’. It acknowledges the key importance of transparency
and finds the liberal approach of the constitutional drafters’ commendable. The Commission
nonetheless draws the attention of the authorities to Article 6 ECHR, stipulating that “Judgment
shall be pronounced publicly but the press and public may be excluded from all or part of the trial in
the interests of morals, public order or national security in a democratic society, where the interests
of juveniles or the protection of the private life of the parties so require, or to the extent strictly
necessary in the opinion of the court in special circumstances where publicity would prejudice the
interests of justice” To adequately protect the interests listed above, Article 28 should be
reconsidered and revised as appropriate.

Article 34 (Natural resources)

60. The protection and preservation of natural resources as a common heritage of the nation is
crucial for the people of Iceland. The Commission welcomes the efforts made by the Constitution
drafters to set out effective guarantees and provide guiding principles for the use country’s natural
resources and to regulate the government action and responsibilities in this sphere.® Undoubtedly,
this reflects the popular will expressed during the 2012 consultative referendum and the people’s
concern to frame and oversee in the most suitable way the access to natural resources, so as to
ensure that their use is in the best interest of all. It is the understanding of the Commission that
there is consensus on these goals.

61. Nevertheless, the wording of Article 34 needs to be reconsidered, since some of its provisions
(i.e. “government authorities may grant permits for the use [....] against full consideration’®) open
the way to different and sometimes opposite interpretations.

62. The Commission notes that natural resources situated on private property benefit from special
protection: “On privately-owned land, the owners’ rights to resources under the surface of the earth
shall be confined to normal utilisation of the property’. In its view, the approach to private property
rights in relation to the country’s natural resources needs to be clarified and made more explicit.

D. Institutional arrangements
a) Specific remarks

i. The Althing (Articles 37-38 and 44-75)

63. One of the obvious goals of the proposed new Constitution is to strengthen the position of the
Parliament (the Althing) within the Icelandic institutional system. In line with the principles set out in
the Foundations Chapter, Article 37 explicitly lays down the principle the supremacy of the Althing
and its role among key political institutions, especially in relation to the executive power:

“The Althing is vested with legislative powers and the fiscal powers of the State and shall
monitor the executive branch as further provided in this Constitution and other acts of law”.

8 According to Article 34.1, “Iceland’s natural resources which are not subject to private property rights are the common
and perpetual property of the nation. No one may acquire them or their attached rights for ownership or permanent use,
and they may never be sold or mortgaged.” The Bill also stresses that “[u]tilisation of the resources shall be guided by
sustainable development and the public interest’ (paragraph 3) and that “fgjovernment authorities, together with those
who utilise the resources, are responsible for their protection. On the basis of law, goverment authorities may grant
permits for the use or utilisation of resources, and other limited public assets, against full consideration and for a
reasonable period of time. Such permits shall be granted on a non-discriminatory basis and shall never entail ownership
orirrevocable control”(paragraph 4).

° Emphases added.
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64. On the other hand, the Althing is to some extent weakened due to the introduction of wide
possibilities for referendums and to its election system under the Bill (see below).

65. The Bill’'s provisions relating to the Althing, introducing some innovative solutions which mark a
considerable progress compared to the 1944 Constitution, are welcome. The Bill contains inter alia
provisions relating to the protection of independence (Article 48) and of the immunity (Article 49)
of the 63 MPs, elected for four years by universal suffrage and proportional representation. It
addresses the financing of candidates and their associations, which must meet the requirements of
reasonableness and transparency (Article 51). One may note that, apparently, public funding of
political parties and their candidates is not envisaged.

66. In the Venice Commission’s view, Article 50.1, dealing with the issues of conflict of interests
and qualification/disqualification, needs to be reviewed and clarified. In the current form, these
provisions are quite unusual and may open the way for endless arguments before the reading of
any draft law of importance. The concept of "qualification" of the members of the Althing should be
specified in order to give adequate guidance to the legislator when drafting implementing
legislation. In addition, there is no indication as to who within (or outside?) the Althing, will decide
on the disqualification of an MP in case of conflict of interest.

67. The parliamentary institutions - standing committees (Article 54), not foreseen by the 1944
Constitution, commissions of inquiry (Article 64), the Speaker, entrusted with the role of a neutral
arbitrator (Article 52) - are strengthened. Article 74 establishes a national General Auditor, and
Article 75 a parliamentary Ombudsman entrusted with the task to supervise the observance of
citizens’ rights and to “scrutinise the administration of the State and municipalities”. Moreover, [t/he
Ombudsman shall endeavour to ensure observance of non-discrimination in public administration
and compliance with law and good administrative practices.” In addition, a constitutional and
supervisory committee is established under Article 63, a new provision aiming at ensuring more
effective monitoring of the Government by the Althing.

68. The Venice Commission welcomes the system of preventive constitutional review introduced
by the Bill (Article 62), through a special advisory body (L&grétta) within the Althing, appointed by
the Althing, to assess the constitutionality of legislative bills and their compliance with international
commitments. It appears that similar bodies in Finland and Sweden function well. The Bill leaves it
to the law to further define this body, its more specific tasks and operation modalities. The Venice
Commission notes that pursuant to the Explanatory Notes “Légrétta’s opinions are advisory, and its
findings are not binding. Hence the Althing could decide to pass a Bill previously deemed by
Légrétta to be unconstitutional. By the same token, courts are not bound by the findings of
Légrétta, and could reach a different conclusion on the constitutionality of legislation”.

ii. Elections to the Althing (articles 39-43)

69. The Explanatory Notes devote extensive comments (pp. 19-25) to the changes to the electoral
system, which is presented as a novelty and qualified as a “national electoral system with
safequards for electoral districts.” The Bill sets out the principle that each member of the Althing
must represent the same number of voters: the principle of equal voting, the basis for a democratic
regime. This is welcomed by the Venice Commission.

70. The wish to ensure as much as possible equal voting seems also to explain that Article 39 has
opted for a pure proportional system, organized at the country level, while at the same time
maintaining the possibility of establishing electoral districts. "The country may be divided into
electoral districts, to number up to eight' (Article 39.3). Political organizations may submit lists in
each local district, but they may also submit a national list. A candidate may be included, for the
same political organization, both on a local list and the national list. There is no indication in the Bill
whether independent candidacy is allowed.
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71. The distribution of seats among political parties will have to reflect the number of votes
obtained by the lists or candidates of each party. Also, to ensure local representation of members
of the Althing, Article 39.8 provides that "Up to thirty parliamentary seats may be tied to electoral
districts". The percentage of the district population within the total population will determine the
number of MPs allocated to the district concerned. It is also provided that the law should promote
an equal proportion of men and women in the Althing.

72. 1t is important to note that, under the proposed system, a prominent role is left to the voter's
choice. Voters may choose candidates from the list (both from the electoral district list and the
national list) or vote instead for the entire list (in which case they vote for all candidates on the list
equally). In other words, the actual choice of the elected officials is left to the voter alone and the
“list effect” of choosing candidates from the list in the order of their inclusion on the list will be
completely removed. Given the power that political parties generally hold in a proportional system
(by making lists), power which is even greater in larger constituencies, this is a decisive choice by
the constitutional drafters.

73. The Venice Commission wonders, however, whether such a system takes sufficiently into
account the balance needed between party power and the voter’s free choice. Such a solution,
denying any role to the list, except that of "council’, may end up in highly personalised electoral
campaigns and a less disciplined parliament composed of very individualistic elected
representatives. The role of parties in the formation and selection of elites would result as
diminished. These are considerations which the Icelandic authorities might wish to consider.

74. The Commission notes in this context that, although the voting system is proportional, there
has also been a willingness to promote individual candidates. As a result, a rather complicated
system is established, whose rules are to be subsequently developed by the legislator. Further
clarity in the relevant provisions of the Bill would be helpful for a better understanding of the
system.

75. The lack of any kind of threshold for parliament representation — and Article 39 even seems to
prohibit such a threshold - is for the Venice Commission a potential source of concern. While this
option sounds very democratic, it increases the risks of weakening and fragmenting the Althing
(MPs being elected to defend very specific interests) and makes it much more difficult to have
stable government majorities. Moreover, voters might have the impression that the formation of the
Government depends on backroom deals between party leaders and/or MPs rather than on
election results. The opportunity of introducing a threshold depends upon the assessment and the
willingness of the Icelandic authorities.

76. More generally, the Venice Commission notes that Article 39 leaves numerous important
matters to the competence of the legislator. While some of these issues can only be addressed by
laws enacted by a two-thirds majority (“Electoral district boundaries, methods of allocating
parliamentary seats and rules on candidature can be amended only by a two-thirds majority of the
Althing”, Article. 39.10), other items are a matter for the ordinary law. These provisions must be
read in conjunction with paragraph 1 of the Temporary provisions, which allow, after the entry
into force of the Constitution, the revision by simple majority of all election laws, including those
covering issues listed in Article 39.10 and requiring a two thirds majority

77. This seems to lead to a rather problematic situation. Article 39.3 states that the country may
be divided into electoral districts, although this is not an obligation (Explanatory Note, p. 20).
Following the entry into force of the Constitution, an ordinary law may decide for one single
constituency. However, under paragraph 1 of the Temporary provisions, should one at a later
stage wish to go back to this choice and establish electoral districts, a two-thirds majority would be
required. One might think that Article 39 reflects a kind of hesitation and indecision on the part of
the Constitutional Council, which regulates certain issues, but leaves other, equally or more
important issues, to the legislator. Yet, for the first time, it is a simple majority of the Althing that will
make these decisions.
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78. The Venice Commission finds the proposed electoral system very complicated and with
subtleties that are difficult to grasp. It is difficult for it, based on the current provisions of Article 39,
to ascertain whether the envisaged rules and mechanisms will provide an adequate framework
for translating into practice, in a coherent manner, the main goals underlying the option for such
a system (equality of votes, increased focus on the voter’s choice and on individual candidates,
balanced geographical representation, less space for pressure and corruption), while at the
same time taking into account the specific needs of the country's political life in terms of stability
and consistency. It is for the authorities of Iceland to make the (political) choice for a particular
electoral system for the country. Nevertheless, ensuring clarity and consistency of the proposed
system, as well as a careful impact assessment, are essential requirements prior to its adoption.

iii. The President of Iceland (articles 76-85)

79. The chapter devoted to the President of Iceland contains changes such as a limitation to three
of the number of terms that one person may serve (Article 79), a simplification of the
arrangements for the President’s substitution or a legal responsibility for the President’s actions
(Article 84), one of the major changes compared to the present Constitution. Furthermore, the
President will enjoy a more formal role during the procedure for the formation of the government
after a general election (see comments in §§ 89-90 below).

80. At first glance, within the parliamentary system proposed under Article 2 of the Bill, very close
to the wording of Article 1 of the 1944 Constitution, the presidential powers would seem to have
been considerably reduced and those he retains would primarily be of formal nature (either
obligatory functions or acts bound by conditions under which the margin of manoeuvre of the
President would appear much reduced).

81. The Venice Commission has however been explained that, under the current Constitution, the
President’s participation in acts of government in those fields where it is no longer foreseen under
the Bill refers to acts which mainly are obligatory and/or allowing for limited margin of manoeuvre.
In concrete terms, the Commission understands that there will actually be no radical loss of power
of the President or material diminution in his margin of manoeuvre or influence.

82. This being said, there are a number of issues that raise questions and even concern for the
Commission, especially when it comes to assessing the functionality of the proposed system.

Presidential Election (Article 78)

83. The scope of the President’s powers does not seem correlated with the election by universal
suffrage.’® As under the current Constitution, the President is elected by universal suffrage for a
term of four years (Article 78). To be a candidate, the support of between 1% and 2% of the
electorate is needed. All those having obtained such support may stand and a list of candidates will
be established. Voters rank them in order of preference and the person placed best in the overall
ranking is elected. A special law shall specify the implementation modalities, while maintaining a
single round election. Although one round election will in principle encourage political alliances
before the vote and favour the emergence of a majority, the Venice Commission sees the risk that,
in the presence of many candidates, the vote may result in a President elected by a minority of
voters. In the view of the Venice Commission, an election by a larger panel of local and national
politicians might prove better suited to a rather weak political role, such as in Italy or in the Federal
Republic of Germany or in France until 1962.

84. More generally, one might legitimately wonder whether, for a presidential function which is
rather weak, direct election is appropriate. The answer is probably twofold. On the one hand, there
was a wish to retain the tradition of direct election. On the other hand, the presidential veto and the

10 CDL-AD(2008)010, Opinion on the Constitution of Finland, adopted by the Venice Commission at its 74" plenary
session (Venice, 14-15 March 2008), §§ 40-43
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power to trigger a referendum seem to require the legitimacy conferred by direct elections (see
below).

President’s powers (Article 85, Article 60)

85. Under the Bill, the President does not have appointment powers typical for a Head of State.
The powers of the President other than his/her traditional role in relation to amnesty and pardon
(and this, as stipulated by Article 85, only “at the proposal of a Cabinet Minister”), are rather
weak'". The Bill does not even leave him/her symbolic functions, such as appointing ambassadors
or signing treaties (see Article 21 of the 1944 Constitution).

86. Second, in the current Constitution, the President used to participate in the legislative power
with the Althing. In addition, he was part of the executive alongside the government authorities.
This is no longer the case under the Bill, whereby the legislative power is concentrated in the
hands of the Althing. This (thus Article 2.2 of the Bill to0) is to some extent contradicted by the
important role granted to the President when it comes to the confirmation of the adopted bills (the
legislative veto right, see §§ 87-88 below). According to the Bill, the President shall participate only
in the executive, with the Cabinet of Ministers and other governmental authorities (Article 2.2 of
the Bill). Although it does not seem excessive, the role granted to the President in the formation of
the Government may become quite important in an atomized parliament (see below).

Legislative veto right (Article 60)

87. Article 60 of the Bill maintains the most important power of the President - to refuse his
signature to a bill passed by the Althing and thus trigger a referendum. However, the referendum
will not be held if the Althing repeals the bill within five days of its rejection by the President. This
procedure has already been provided for in the present Constitution.

88. In the opinion of the Venice Commission, it would be understandable to give the President the
power to refer a law to a judicial (or quasi-judicial body) or to provide for a veto which could be
overridden by the Althing by a majority of its members. It seems most unfortunate that, instead, the
procedure is conceived as a confrontation between the main state organs - Althing and
Government on one side, President on the other - with the people as arbiter. One or the other
organ may result to be severely damaged by the conflict. If the President is of the opposite political
colour of the majority in parliament, there is a strong temptation, especially for a directly elected
President to whom not many other functions have been entrusted, to use this procedure for
unpopular laws and thereby damage or reverse the government. This procedure makes the
President very much a political player while otherwise he/she is more designed as a neutral Head
of State. It seems also important that the terms of office of Althing and of the President are of 4
years (Article 79). The sequencing of the elections will be very important. If both elections are
close, the results are likely to be similar. At parliamentary mid-term, it is more likely that a President
close to the opposition will be elected.

Appointment and release from office of the Prime Minister (Articles 90 and 91)

89. The other strong presidential power which, depending on the political landscape, may have a
real political impact, is linked to his/her participation in the appointment of the Prime Minister
(Article 90): following consultation with political parties and members of the Althing, the President
submits to the latter the name of a future Prime Minister, who must gather the vote of the majority

" The President convenes the Althing following parliamentary elections and inaugurate the regular session each year (Art.
46 ) as well as extraordinary session upon request by the Speaker or one quarter of its members; dissolves the Althing
pursuant its own request (Article 73); appoints the Secretary General of the Presidency (Article 81); may refer to the
Supreme Court in order for this to ascertain whether the suspension of his/her mandate, for example, for health reasons,
continues to be justified or he/she may resume his/her duties; confirms the constitutional amendment (since the
amendment procedure is particularly heavy, this is only a formal intervention (Article 113).
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of the Althing to be appointed; if no candidate obtains such a majority, the President makes a new
proposal, and if the second proposal also fails to obtain the required maijority, the Althing elects the
Prime Minister among candidates proposed by members of the Althing, by the parties represented
in Parliament or by the President. As stated by Article 90, “/f a new Prime Minister has not been
elected within ten weeks of the Prime Minister being released from office, the President shall
dissolve the Althing and call a new election in accord with article 73”.

90. Furthermore, the President accepts the Prime Minister's release from office in specific
conditions (in the case of a motion of no confidence or at the request of the Prime Minister), but
cannot revoke him/her. These (participation in the appointment of the Prime Minister and his/her
release from office) are however bound and not autonomous powers of the President.

Appointments to senior positions (Article 96)

91. The President participates in several other appointments and plays in this context a certain
political role. He/she appoints the chairman of the independent committee responsible for making
proposals to Ministers for appointment to the highest positions, which seems to be his/her only full
and complete appointment power. The Venice Commission welcomes this proposal and, more
generally, considers it useful to involve the President as guarantor of the functioning of the
institutions in appointments to independent institutions.

92. However, the President is not involved in any way in the appointment and dismissal of
ministers. By contrast, he/she is expected to confirm the appointment of judges and of the chief
public prosecutor, upon proposal by a Cabinet Minister (Article 96). In case of disagreement, the
Althing resumes control. It is true however that, in this case, the appointment requires a two thirds
majority of the Althing (Article 96.3).

President’s liability and removal from office (Article 84)

93. The draft deviates from the current Constitution'® by providing (Article 84) that the President
bears legal responsibility for misconduct in the exercise of its functions ("misconduct in office"). At
the same time, the Bill maintains from the current Constitution a second way for releasing the
President from office before the end of the term: the possibility for the Althing to dismiss the
President with the support of a majority of votes in a referendum called by the Althing (political
responsibility). In both cases the procedure leads to a dismissal referendum, to be supported by a
majority of three quarters of the Althing members (Article 84.2). However, the President cannot be
prosecuted without the consent of the Althing.

94. The Venice Commission wonders whether the impeachment procedure under Article 84 of
the Bill is still justified within the proposed parliamentary system. Under the 1944 Constitution, if the
dismissal referendum failed, the Althing was dissolved and new elections were to take place.
Hence, there was a tension between the Althing and the President, subject to the arbitration of the
people. In the proposal contained in the Bill, this balance is broken and the procedure will always
go against the President. It is also regrettable that important issues such as the reasons of legal
liability and dismissal of the President, as well as the details of this new and complex mechanisms
are not specified in the Bill, being left to the implementing legislation.

95. The Commission furthermore notes that Article 84 allows for the removal of the President
from office through referendum, “provided that the referendum is supported by three quarters of the
members of the Althing”. Since the President is elected by universal suffrage, allowing the people
to recall him/her from office evidently makes sense. However, placing the call for the referendum
solely in the hands of Parliament and excluding the people completely from this stage of the
proceeding somewhat spoils the idea of a direct responsibility of the President to the people.
Hence, it might be suitable to allow also for the people to call a referendum. Abuse might be

"2 The current Constitution provides on the contrary that "[t]he President of the Republic may not be held accountable for
executive acts” (Article 11).
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prevented by requiring a certain number of signatures to start a referendum, similar to the
procedure under Article 65.1, 1% sentence. Parliament could always step in a call for a
referendum itself, namely to expedite the proceedings.

iv. Ministers and Cabinet (articles 86-96)

96. The Venice Commission welcomes the fact that, compared to the current Constitution, the Bill
contains a specific Chapter including more detailed provisions with regard to the Government
(Cabinet Ministers).

97. The Cabinet seems however conceived in a contradictory manner and the related
provisions seem to oscillate between two conceptions: on the one hand, that of an old-style
“cabinet” composed of individualities with a Prime Minister confined to the role of "primus inter
pares" (see Article 86); on the other hand, a collegial “cabinet’, welded around its Prime Minister,
seen as chancellor-type team leader.™

98. The Chapter starts with an unusual statement making each ministry a separate fief
independent from the Prime Minister. This emphasis on ministers may also be found in the heading
and the structure of the concerned Chapter of the Bill - Ministers first, Cabinet thereafter, Prime
Minister later.

99. As part of the first conception, it belongs to the ministers to introduce bills, although these
need the Cabinet approval (Article 56.2), as well as to appoint officials to high positions (see
Article 96). One may however wonder whether ministers should not be entitled to appoint people
of their confidence to some positions without going through a panel. Also, individual responsibility
may be called into question on the political level, by the way of a motion of no confidence of the
Parliament (Article 91.2, first sentence) while no legal liability may be invoked in case they
oppose to a collective decision of the Cabinet (Article 95.2).

100. As stated in Article 87. 2 and 3, the Cabinet does take collective decisions on all legislative
bills and any other important matters. Despite this collegial dimension and the position of strength
of the Prime Minister vis-a-vis his ministers, the Prime Minister's role is described in the Bill in terms
of "coordination" (Article 87.1), which seems very weak. Under this coordination role, the Prime
Minister shall convene meetings of the Cabinet members; yet, the matters on which decisions
should be taken collectively are to be determined by law. The Prime Minister therefore appears not
to hold or exercise any genuine power.

101. The Venice Commission acknowledges that this system does not represent a novelty, as
Iceland has traditionally had governments with very independent ministers, individually responsible
for the matters covered by their ministries. It nevertheless sees in that the risk of very weak
cabinets. Additionally, the question arises, for cases where many parties are represented in the
Althing, whether it will be possible for governments to ensure consistent policies and to co-ordinate
between Ministries.

102. The second conception stems from the fact that only the Prime Minister is elected by the
Althing and appointed by the President (Article 90) and that the Prime Minister subsequently
appoints his ministers, without even involving the President (article 90.4). The Prime Minister is
otherwise in charge of designing the organization of ministries and defining their number and
allocates responsibilities among them.

"*The German Basic Law by contrast starts the respective Chapter in Art. 62 with “The Federal Government consists of
the Federal Chancellor and the Federal Ministers.” The next article concerns the Chancellor, the Ministers follow. Then,
Art. 65 provides: “The Federal Chancellor shall determine and be responsible for the general guidelines of policy. Within
these limits each Federal Minister shall conduct the affairs of his department independently and on his own responsibility.
The Federal Government shall resolve differences of opinion between Federal Ministers. The Federal Chancellor shall
conduct the proceedings of the Federal Government in accordance with rules of procedure adopted by the Government
and approved by the Federal President.”
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103. The constructive vote of no confidence in the Prime Minister in Article 91.2, 2" sentence,
is in line with the logic of Article 90 and is favourable to government stability. Articles 91.1 and
92.2, 1% sentence, by contrast enable the Althing to express no confidence in individual ministers,
who seem subject to a double responsibility: on the one hand towards the Prime Minister (Article
90.4 on dismissal of ministers') and on the other hand vis-a-vis the Althing, by the way of a vote of
no confidence (Article 91.2). This goes against the collective responsibility of the government and
might prove detrimental to stability.

104. A specific and problematic question might arise if the Althing wished to dismiss the Prime
Minister and his / her cabinet, without reaching an agreement on the person of a new Prime
Minister. Especially since in such a situation, there is the risk that the Althing rejects all
Government bills and even the budget of the Government. In the absence of exceptional powers
granted to the Government in such cases, the only practical solution would probably be the
“voluntary” resignation of the Prime Minister referred to in Article 90.4 (“at the request of the Prime
Minister’). The whole system of constructive vote of no confidence would then be called into
question.

105. In view of the foregoing, the Commission Venice believes that the government organization
should be carefully reconsidered with a view to achieving a more unified and coherent system.

b) Inter-institutional relations

The Althing as the source and master of power

106. The Explanatory Notes to the Bill repeatedly insist on the approach to the separation of
powers that has guided the drafters, an approach which focuses on the leading role of the Althing
as the sole holder of legislative power and as the source and the master of the executive power.
The Bill highlights and organizes this oversight function.

107. The Venice Commission recalls that, although diverse, parliamentary regimes that exist
throughout the world share as a common feature a form of cooperation between Parliament and
Government: the Government must at all times enjoy the confidence of the Parliament and its
political responsibility towards the Parliament must be associated with the right to dissolve the
latter. The Government is at the very heart of the executive power. The other branch of the
executive, the President or the monarch, most often have a formal and representation function
only. The unity of the executive is thereby safeguarded.

108. The proposed Constitution deviates from this pattern, both in the relations between the
Althing and the President and the relationship between the Althing and the Government.

The position of the Cabinet

109. Under the proposed arrangements, the Venice Commission sees the Government as the
weakest institution in the system. The Prime Minister seems to act as a sort of moderator of a
government team whose activities it coordinates (Article 87), but not as the one who gives an
impetus to a strong team and establishes a genuine strategy for its action.

110.  Moreover, the Bill establishes a strict subordination of the executive to the legislature. The
ministers do not initiate appointments in their ministry as they can only follow the recommendation
of an independent committee. If they do not intend to proceed with the proposed appointments, the
Althing will decide by a two-third majority (Article 96). Also, while being under the responsibility of
a minister, foreign policy and representing the State abroad are overseen by the Althing. Finally,
the newly introduced constitutional and supervisory committee of the Althing is in charge of
reviewing the ministers’ actions, at its discretion, at the request of one quarter of the members of
the Althing (Article 63).

' The Prime Minister may remove a minister from office for any reason related to his inability to fulfil his/her functions.
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111.  Also, while, as in any parliamentary system, the Althing may pass a motion of no
confidence against the Cabinet with a proposal for a successor (Article 91), the Althing may only
be dissolved at its own request (Article 73), except for the very special case of Article 90 (dealing
with the formation of the Government and the election of the Prime Minister). The Bill thereby
creates unbalanced conditions for invoking the political responsibility of the Government, which has
no means to enable the people to decide, through early elections, on its disagreement with the
Althing. This is paradoxical in a system where direct democracy is deemed to be a key element in
the functioning of institutions.

112.  In the opinion of the Venice Commission, such a strict subordination of the Cabinet and its
Ministers to the Althing, coupled with to a relative independence of Ministers from the Government,
may give rise to problems in the administration of the country and the design of a coherent policy,
both at the government level itself, and in its relations with the Althing. Additionally, an
parliamentary system such as the one proposed by the Bill carries the obvious risk of political
instability (see the Constitution of 1946 in France). In any event, it will only function properly if a
coherent majority is elected to Parliament. And even in this case, the unbalanced distribution of
powers between the executive and legislative branches will cause problems.

The position of the President

113.  Finally, the position of the President, although beneficiary of democratic legitimacy as the
Althing, is rather weak in the new institutional settlement. Leaving aside the appointment of the
Chair of the Independent Committee that makes proposals for appointments to senior positions,
the President has no power of his / her own, whether to appoint or dismiss ministers or senior
officials, to take provisional laws in case of emergency, dissolve the Althing, or enter into treaties.
In the case of shared competence (the appointment of judges and the Director of Public
Prosecutions in accordance with Article 96. 3, the appointment of the Prime Minister), the Althing
has the final say.

114. It must be said, however, that the President’s legislative veto right (and the subsequent
referendum under Article 60) is a very remarkable prerogative. In the opinion of the Venice
Commission, this may lead to a political crisis whose outcome would be difficult to predict. One
may imagine that, in the event that the President would veto a law, the Althing could put forward
the political responsibility of the President under Article 84 of the Bill. This extraordinary veto
granted to the President may thus be seen as a source of danger in the democratic game, which
does not match the role of a President in a balanced parliamentary system. As already mentioned,
under these circumstances, the Venice Commission wonders whether the authorities should not
consider the possibility of granting the President a power to refer legislative bills to a judicial body
for constitutional review rather than to make use of a veto right (see § 88).

115.  As to the role of the President in the appointment of the Prime Minister, under Article 90,
one may note that, under Article 90.2, last sentence, at the third round, the person having
received the most votes is elected Prime Minister, which theoretically ensures the election of a
(although potentially weak) Prime Minister in all cases. This is somewhat in contradiction with
Article 90.3, stating that, if after three attempts of the Althing to elect the Prime Minister, there is no
elected Prime Minister within ten weeks after the resignation of former Prime Minister, the
President must dissolve the Parliament and call for new elections. One may conclude that the
process is designed in such a way that the President cannot affect the final result in a way which
would be contrary to the wishes of the Althing. The entire procedure of government formation
under Article 90 seems intended to clarify the parliamentary principle, asserting the Althing’s role
in the process.
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E. Direct democracy mechanisms. Referendums (Articles 65-67)

116. One of the most salient features of the Icelandic Constitutional Bill is its open approach
to the direct participation of citizens, through referendums, in government business and
legislation. The role given to citizens in this way can be regarded as the real power against
parliament’s omnipotence, as well as a means to address mistrust towards political parties. The
omnipotence of the Althing is thus limited in two ways: by the President's veto to be confirmed
by a referendum and the popular referendum.

117. There is on-going debate in many European countries, and within the Venice
Commission, on the benefits and disadvantages of referendums. That said, since it has already
been decided in favour of referendums as a means of democratic participation, the Venice
Commission will not go into this controversy in general, but will restrict itself to some general
observations and some technical remarks on the concerned provisions of the Bill.

Scope of referendums

118. To directly involve people in the decision-making, extensive use of referendums is
provided by the Bill. This is not limited to matters of local government (Article 107.2), but
extends to the state level, where it relates to matters of legislation (Articles 60, 65-67), the
President's removal from office (Article 84), transfer of state powers to international
organisations (Article 111) as well as amendments to the Constitution itself (Article 113).

People’s confirmation of legislative bills (Article 60.2)

119. As previously noted, Article 60.2 grants the people a decisive role when, in
parliamentary legislation proceedings, there is disagreement between the majority in the Althing
and the President. Since both organs are elected by universal suffrage, referring disputes
between them back to the electorate at first sight seems to be a wise solution. However, this
may easily lead to conflicting situations and does not seem to be in line with the role of the
President as outlined in the Bill (see § 88 above). Whereas one might discuss whether the act
should or not enter into force in the meantime, the short time limit of three months strives to
ensure that this would not result in adverse consequences. Though this hope may be justified in
many cases, there remains a risk of uncertainty in other cases, which may lead to new
unpredictable legal problems.

People’s right to annul an adopted law (Article 65)

120. Negative people’s legislation (i.e. the right of the electorate to annul an act of the Althing)
is supplied by Article 65, according to which ten percent of the electorate can petition for a
referendum on an act of parliament within three month from its adoption. The option offered to
the Althing (Article 65.1, 4™ sentence) to repeal the legislation at issue is to be welcomed.
However, to ensure that the Althing does not re-enact the same legislation after the referendum
has taken place or after the act has been repealed under Article 65.1, it would be advisable for
the Bill to clearly state that the Althing may not adopt - for the running election period at least -
an essentially identical piece of legislation. More generally, the Icelandic authorities might wish
to consider whether the envisaged mechanism is actually workable and, and if not, leave to the
secondary legislation the definition of practical arrangements.

People’s legislative initiative (Article 66)

121. Positive people’s legislation is provided in Article 66. According to Article 66.1, two
percent of the electorate may submit a bill or a draft resolution to the Althing without an
obligation for the latter to react on it. Nothing demands a referendum in this case. The purpose,
usefulness and scope of these provisions, which carry the risk of people’s disappointment in
case the Althing does not give any follow-up to their proposal, remain unclear for the Venice
Commission. Since the Bill already provides for citizens’ legislative initiative under Article 66.2,
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an additional opportunity, for a more limited number of voters, to bring issues and proposals to
the attention of the Althing, may take, for instance, the form of a right to petition.

122. Article 66.2 provides a stronger path for the citizens' initiative. If ten per cent of the
electorate submit a bill to the Althing, the Althing can either submit a counter-proposal in the
form of another legislative bill, or the bill shall be submitted to a referendum, as well as the bill of
the Althing, if introduced. As it results from Article 66.2, 4" sentence, the referendum is
consultative only, unless the Althing decides otherwise. Obviously, the Althing must decide
before the referendum takes place. Article 66 does not supply further criteria to guide a
parliamentary decision. This choice to leave it to the Althing, while all other referendums are
"binding", including that of Article 65, may seem surprising. At the same time, the Commission
finds regrettable that details that may be seen as technical but which are essential for ensuring
genuine popular participation in lawmaking, are left to the secondary legislation. These include
the conditions linked to the actual modalities for submitting a “popular” legislative proposal, the
form in which it must be presented, its subsequent development before it takes the form of a
draft law, the safeguards foreseen in order to ensure that the draft will properly reflect the will of
its initiators.

Thresholds and criteria for referendums (Articles 65, 66 and 67)

123. It is difficult to comment on the appropriateness of the 10% threshold in the absence of
sufficient knowledge of the specific political context of the country. This threshold may be
satisfactory or on the contrary cause great instability. What might be important, especially in a
country like Iceland, where the Internet has played a decisive role in political life, is the way of
collecting signatures (to be organized under Article 67.2).

124. The criteria pertaining to people’s legislation are specified in Article 67. Article 67.1
requires for any proposal to be both in the public interest and comply with the Constitution and
excludes proposals dealing with budgetary, tax and citizenship issues, as well as laws resulting
from commitments under international law from people’s legislation. These conditions are, in
principle, to be commended, since they seize suggestions of the Code of Good Practice in
Referendums and will help filtering out undesirable populist proposals'. However, since the
vast majority of laws have a certain degree of budgetary relevance, the exclusion of proposals
relating to the State Budget must be interpreted narrowly so as to avoid its use a means for
obstructing the referendum as such. Thus, only proposals aiming at the Law on the State
Budget (and accompanying legislation) as such should be excluded. More generally, these
restrictions entail the risk of litigation and legal uncertainty as well as a great responsibility for
the bills’ drafters when it comes to ensuring that the bills of popular initiative are consistent with
the Constitution.

125. It may be noted that the President, when refusing to confirm laws, is not subject to such
limitations which affect only people. At the same time, the Commission sees a certain degree of
coherence in the system, especially between the President’s legislative veto (Article 60) and
the abrogative referendum (Article 65). While the scope of the concerned laws is not the same
(for example, the President might oppose a tax law, which is not possible for the people under
Article 65), popular pressure could be exerted on the President to veto and trigger a
referendum in areas a priori excepted from the popular referendums under Articles 65 and 66.

Procedural issues and appeal rights

126. It must be welcomed that Article 67.1, 4th sentence, allows for an appeal to the courts
of law in case of a dispute on the criteria of Art. 67.1. As Article 43 stipulates, the National
Election Commission shall generally rule on national referenda. Since political frontiers in
referendums do not always run along party lines but may involve other political players,
consideration could be given to forming a separate Commission for each referendum in order to

' CDL-AD(2007)008, para. 32 et seq.
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provide for a balanced representation of supporters and opponents of the proposal submitted.®
Decisions of such a Commission will gain more legitimacy on both sides. However, the Venice
Commission is of the view that a final appeal to a court of law must always be possible.”” A
direct appeal to the Supreme Court might also be deemed suitable.

127. Procedural issues of people’s legislation, including the procedure of referrals, the form of
petitions and the procedure for withdrawing a provision under Article 66.2, 3rd sentence, are
subject to regulation by an act of Parliament as envisaged in Article 67.2. The Bill does not
provide for any criteria with respect to the substance of the envisaged regulation. The Venice
Commission would like to draw attention to its Code of Good Practice in Referendums which
could serve as a source of inspiration when drafting the law.

Impact

128. The Venice Commission welcomes the clear intention that underlines the above-mentioned
provisions, namely to enhance citizens’ opportunities to influence legislation and more generally
the decision-taking on issues of key interest for the public. It finds this aim entirely legitimate and
understandable in the specific socio-economic and political context of Iceland and recalls that, this
is also part of a certain tradition of direct participation that exists in Iceland.

129. The rules under discussion seem, at least to some extent, to be inspired by Swiss practice.
Nevertheless, Switzerland has a peculiar system of government with all major parties forming the
Government in a permanent coalition. Under such a system with only a weak opposition, a
countervailing power seems indeed necessary. In a more classical parliamentary system - as that
in Iceland - with alternation of government and opposition, direct democracy mechanisms may
considerably influence politics and the political equilibrium within the country and have a significant
impact in terms of political stability and the actual capability of the institutions to govern efficiently.
The impact of new technologies will no doubt play an important role in this context.

130. A more cautious approach towards such mechanisms and a thorough review of the
relevant provisions, based on a careful impact assessment, both from a legal and political
perspective, would therefore be highly recommended. It is especially important, in the
Commission’s view, to provide for rules that minimize the risk of tensions concerning the scope and
modalities for referendums.

F. The Judiciary (articles 98-104)

131.  Generally, Chapter VI of the Bill on the judiciary is in line with Venice Commission
standards. There are no indications of general intentions to depart from traditional Scandinavian
principles in this area of law. Nevertheless, some of the provisions relating to the judiciary
(although not all are part of Chapter VI) would require further consideration and clarification. This
applies in particular to Article 96 on the appointment of judges and of the Director of Public
Prosecutions, but also to Article 104 on the independence of the Prosecution Service.

a) Appointment of judges (Articles 96 and 102)

132. As stated in Article 102 of the Bill, “Judges are appointed and released from their office
by a Cabinet Minister. A judge cannot be discharged permanently from office except by a legal
verdict, and only if the judge no longer fulfils the conditions to hold the office or does not perform
the duties attached to the position.”

133. Rules and criteria for the appointment are provided by Article 96, which concerns in
general the procedure of appointments to certain public offices (see above paragraphs, 100 and

'® CDL-AD(2007)008, para. 21.

7 CDL-AD(2007)008, para. 22.

'® The circumstances under which a referendum shall be hold under the current Constitution are stipulated by its Articles
11,26 and 79.
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101 of the present document). Such appointments shall be made by Cabinet Ministers and
“determined by competence and objectivity” (Article 96.2). This principle appears to apply also
to appointments to the judiciary and is to be welcomed, since it is in line with the Venice
Commission recommendations in its recent report on the independence of the judiciary.'

134. Article 96.3 specifically concerns appointments to the post of judge (presumably any
judge) and the Director of Public Prosecutions (DPP). The provision is silent as to the
basis/criteria of the decision of appointment. Article 96.4 refers to “an independent committee”,
but both the context and the Explanatory Notes seem to suggest that this committee is not
competent in relation to judges (or the DPP). According to the information provided to the
Venice Commission, such an independent committee for appointments within the judiciary has
been operating in Iceland. Since there is no reference to it in the Bill, it is not clear whether such
a body will continue to exist under the new Constitution. In any event, the Venice Commission is
of the view that it would not be appropriate to have the same independent committee to deal
with both with the judiciary and other appointments.

135. Under Venice Commission standards, there is no requirement as such that the
procedure for appointments to the judiciary be described in detail in the Constitution itself.
Moreover, in view of the relative briefness of the Bill, it does not seem unnatural that no specific
provision for this is made. The Commission furthermore acknowledges® that “fijn Europe, a
variety of different systems for judicial appointments exist and that there is not a single model
that would apply to all countries.” Nevertheless, it is of key importance that effective guarantees
be provided - by the constitutional and/or relevant legislative provisions - to ensure transparent
and independent procedures to appoint judges and to prevent political abuse. This could
primarily be achieved by setting up an independent judicial council to have decisive influence on
decisions of appointment.?’

136. Under Article 96.3, the appointment of judges and the DPP shall be submitted to the
President for confirmation. If the President withholds his/her confirmation, the Althing must
approve the appointment by a two-thirds majority vote for the appointment to take effect.

137. As such, the requirement for Presidential confirmation is not problematical if this is for
formal and ceremonial purposes (under Article 20 of the present Constitution, public officials are
appointed by the President as provided by law). However, since such appointments will, as a
rule, be made by Cabinet ministers, the question arises as to why a different arrangement is
provided for the judiciary. This question becomes crucial when considering the requirement for a
two-thirds majority in the Althing to overrule the President’s veto. Regardless of the procedure to
be established for the appointment made by the relevant Minister, this means that. a) it is
conceived as foreseeable that the President will disagree with the appointment made by the
Minister; and b) in such cases it is left to Parliament to decide on the matter.

138. According to the Explanatory Note, the aim was to provide safeguards against unjustified
appointments and to ensure that appointments are governed by competence and objectivity.
However, under Article 96 the final decision on the appointment of judges and the DPP is in the
end laid entirely in the hands of politicians. The Venice Commission wishes to point out that,
under the Danish model, invoked as source of inspiration for the Bill, the Parliament can never
vote on appointment of judges. Instead, particular weight is given to the Judicial Council by
prescribing that the Council may only recommend one candidate for appointment and that the
Minister of Justice must inform Parliament if he does not intend to follow the recommendation of
the Council (which has so far never happened).

' See Venice Commission, Report on the Independence of the Judicial System Part I: The Independence of Judges,
CDL-AD(2010)004, adopted by the Venice Commission at its 82nd Plenary Session (Venice, 12-13 March 2010),
Earagraphs 23-27.

0 CDL-AD(2007)028, paragraph 44

#! CDL-AD(2010)004, paragraphs 28-32
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139. The Venice Commission thus stresses that the Althing is not the right place to discuss
judicial qualifications and that the mechanism proposed by the Bill contains a clear potential of
politicizing appointments. This raises very serious concerns under the European standards and
cannot be considered acceptable. In the Commission’s opinion, judicial appointments could
rather be made by the President on the proposal of an independent body. As recommended
before, priority should be given to securing a strong judicial council model.

b) Judges’ immovability (Article 102)

140. Article 102.1 seems to state, although somewhat indirectly, that judges must be appointed
permanently, that is until retirement. Such an approach, in line with the with Venice Commission
standards®? is to be welcomed.

141.  According to the Explanatory Notes, this provision is meant to be “more detailed” than
Article 61 of the present Constitution. Unfortunately, this approach is not followed in all respects by
the Bill. For example, the current constitutional provisions protect judges against transfer. This is in
line the principle of immovability in constitutions, which the Venice Commission has consistently
supported.?® There is no equivalent provision in the draft.

142.  Also, current Article 61 of the present Constitution states that judges cannot be “discharged
from office except by a judicial decision.” This principle seems to be narrowed down in the Bill so
that judges cannot be “permanently” discharged except by a legal verdict. No explanation for this
change is given in the Explanatory Notes; however the new wording would at first glance seem to
indicate that non-permanent discharges (whatever that would be) would not need a legal verdict.

¢) Independence of courts and of adjudicators (Articles 98, 99, 103)

143. Under Article 59 of the present Constitution, the “organization of the judiciary can only be
established by law”; this means that such issues may only be regulated by statutory law and not
by administrative or other regulations. No changes to this principle seem to be intended. The
new provision merely (Article 98 of the Bill) specifies what is meant by the term “organization of
the judiciary” (levels of jurisdiction and number of judges) and does not seem to raise issues
under Venice Commission standards.

144. Article 99 of the Bill, stipulating that ‘ftJhe independence of the courts of law shall be
ensured by law”, should be seen in context with Article 103, according to which “in the
performance of their official duties, judges and other adjudicators shall be guided by the law alone.”
Since the Explanatory Notes refer to “autonomy” rather than “independence”, Article 99 seems to
concern the independence of the judiciary (“courts of law”) as such, their organisational autonomy,
whereas Article 103 would guarantee the independence of the individual judge. These provisions
relate closely to Article 28 of the Bill (fair process before a fair and impartial court of law). To avoid
confusion, it is recommended that the purpose and meaning of Article 99 be clarified and its
wording revised accordingly.

145. As indicated in the Explanatory Notes, Article 103 of the Bill echoes Article 61,
paragraph 1 of the current Constitution. It is to be welcomed that such a fundamental principled
is explicitly stated also in the new Constitution (see CDL-AD(2010)004, paragraphs 20-22).

*2 See CDL-AD(2010)004, paragraphs 33-38

» See CDL-AD(2010)004, paragraphs 39-43; see also Recommendation CM/Rec(2010)12 of the Committee of Ministers
to member states on judges: independence, efficiency and responsibilities, and the European Charter on the Statute of
Judges (approved at a multilateral meeting organised by the Directorate of Legal Affairs of the Council of Europe in
Strasbourg in July 1998), at 3.4.
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d) Jurisdiction of courts of law (Article 100)

146. While noting that the Bill (its Article 100) does not seem to indicate any substantial
changes to the jurisdiction of the courts, the Venice Commission finds commendable that, as
proposed by the Bill, it now follows specifically from the Constitution that the courts may rule on
the constitutionality of legislation. The reservation “in so far as it may be an issue in court
proceedings” is presumably meant to indicate that constitutional complaints may only be raised
before the courts in connection with cases which otherwise fall within their jurisdiction, and that
the courts will not issue general opinions on constitutional matters.

147. Under Article 100 last sentence, suspension of execution of disputed government
decisions may only be granted “in accord with authority provided in law, or by special decision of
a government authority.” This supposedly means that courts may not grant suspension unless
specifically authorised by law, while the government authority itself has a general constitutional
power to do so. This would seem to require further reconsideration as it would be natural to
provide also the courts with such power (in any event, a decision by the government not to grant
suspension could probably be challenged under the Article 100 3" sentence).

e) The Supreme Court (Article 101)

148. The Venice Commission welcomes that, unlike the current Constitution, the Bill clearly
guarantees in Article 101, the position of the Supreme Court as the highest court in the system.
The Commission also notes that, as is the case today, the Supreme Court will in principle be
omnipotent, thereby ensuring uniformity of law in Iceland.

149. The Commission nevertheless notes that, under Article 101.2, “it may be decided by law
that a specialised court should make final rulings on disputes on wage agreements and the
lawfulness of work stoppages, but in such a manner that any decisions of such a court on
sanctions may be appealed to other courts of law.” In the opinion of the Commission, although it
may be understandable that the Constitution provides for certain exceptions to the position of
the Supreme Court as the highest court of law, it would be more prudent to introduce such
exceptions by subsequent legislation rather than through specific exceptions in constitutional
provisions (which may be interpreted as prohibiting all other exceptions that might be deemed
appropriate in the future).

f) Prosecutorial authority and the State Prosecutor (Article 104)

150. As stated in the Explanatory Notes, the independence of the Prosecution Service has not
so far been regulated in the Constitution. Furthermore, the Prosecution Service has hitherto not
enjoyed at any regulatory level the independence which is now apparently intended. As such,
granting further independence to the Prosecution Service is to be welcomed. Although European
standards allow a number of models when it comes to the Prosecution Service, the proposed
provisions are clearly in line with current trends supported by the Commission.

151.  This being said, a number of issues arise from the new Constitution Bill. While they need
not (and should not) all be solved in the Constitution, they will need to be carefully considered
before establishing a new Constitutional order.

152.  First, clarification is required as to the language used by the constitutional provisions to
designate who should be the formal subject of the independence granted by the Bill, which refers in
Article 104 to the “State Prosecutor” whereas Article 96 speaks of the “Director of Public
Prosecutions” (most probably, both terms are meant to cover the DPP). While being aware that this
choice depends on the political intentions, the Commission suggests that the Bill refers in this
context to “prosecutors” or the “Prosecution Service”, more comprehensive terms which reflect
more closely the actual subjects and scope of the newly introduced independence guarantee.
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153. Second, and more importantly, the principle of independence is established by using a
wording (“guided by the law alone”) identical to that in Article 103 in relation to the independence
to be guaranteed to judges. Article 104.3 confirms that it is indeed intended to grant the State
Prosecutor (or perhaps prosecutors as such) the same independence and protection as judges.

154. However, under European standards, the issue of independence is not the same for
prosecutors as for judges, as clearly demonstrated in the Venice Commission 2010 report on the
independence of the prosecution service.?* It is commonly accepted that different approaches and
specific standards of independence are applicable to the two professions, such as in addressing
issues of internal hierarchy, external instructions and directives, transfer and discharge. Thus, to
lay down a constitutional principle of independence of the Prosecution Service, a more careful
drafting would be needed than simply apply to prosecutors regulations and standards that are
relevant to the judges.

g) The constitutionality review

155. The Bill does not affect the current system of constitutionality review of adopted laws. All
courts are entitled to examine the conformity of a law with the Constitution, in the context of a
pending case. The Supreme Court acts as a last resort. It seems however that this happens very
rarely. In addition, there is no abstract constitutional review of laws in Iceland (see also § 114).

156. The Commission wishes to point out that the adoption of a new Constitution will lead to a
large number of implementing laws and it seems, at this stage, that there will not be a constitutional
review either a priori or a posteriori. The laws implementing the Constitution do not in general
intervene in private litigation where a question of constitutionality may be raised. The Logrétta
might assess the draft laws, once established, upon request by the Althing under to Article 62.2. It
is recommended that this issue be examined and addressed during the constitutional process.

G. Foreign affairs (articles 109-111)

157. The fact that the Bill devotes a special chapter (Chapter VIII) to foreign affairs is to be
welcomed. This emphasizes the importance of this matter for Iceland, at various levels, including
political, economic and legal levels.

158. The President is deprived of any role, even formal, in this area, which may seem strange
for a "Head of State." International jurisdiction is administered by a Cabinet Minister, under the
supervision of the Althing (Articles 109 and 110). These provisions thus reflect a highly
individualistic and atomistic conception of the Government, although, as it may be implied from
Article 87.2 and 3 of the Bill, foreign policy decisions do entail fundamental choices and should be
subject to a cabinet joint decision.

159. The competent Minister may commit the State without the consent of the Althing. Consent
is required, however, one the one hand for territorial treaties (broadly defined) and for treaties
requiring a change of legislation, and on the other hand for treaties that “are important for other
reasons” (Article 110). If the first two are classical categories, the third raises serious concerns. It
does not seem conceivable for the Venice Commission to establish approval rules and make the
validity of a treaty dependent on as a subjective element as its "importance.”

160. Article 111 concerning treaties involving the transfer of sovereignty seems to be aimed at
the WEA, the EFTA, as well as the EU, but its scope is not necessarily restricted to that. One must
assume that all treaties within the scope of this article are subject to parliamentary approval ex
officio.

2 CDL-AD(2010)004, Venice Commission, Report on the Independence of the Judicial System Part I: The Independence
of Judges, adopted by the Venice Commission at its g2 Plenary Session (Venice, 12-13 March 2010)
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161.  The provision on the transfer of state powers to international organisations in Article 111.2,
1% sentence, indicates, that the term “transfer of state powers” shall be specified by law. This
might be due to a translation error. Arguably, the provision requires an act of parliament for every
transfer of state powers to an international organisation, instead. The following comments are
based on the latter understanding.

162. Since any transfer of power touches upon the sensitive matters of state sovereignty, many
European states have adopted constitutional provisions that explicitly allow for such transfers but
usually require an act of parliament.?® Hence, the provision is in this respect in line with European
Standards.

163. However, for the case of a “significant transfer of powers”, Article 111.2 requires that the
act be submitted to the people for a binding referendum. Whereas certain transfers of power due to
their more substantial impact on state sovereignty may indeed call for additional procedural
safeguards (as is the case regarding international agreements under Article 110), the term
“significant” does not provide for a sufficiently clear criterion to define such cases. Even though
there are no clear European standards in this regard,® the Venice Commission considers that the
Icelandic constitutional practice might benefit from an amendment to the Bill providing for additional
criteria to determine the significance of a transfer of state powers to an international organisation.
One way might be to entrust the Supreme Court, according to a special procedure, with the task of
deciding the issue.

H. The hierarchy of norms (Article 112)

164. Article 112 regulates, at least to a certain extent, the relationship between domestic law
and international law, under the dualist approach governing the Icelandic legal system. All holders
of a public authority must comply with the human rights as protected in international instruments
binding Iceland. These human rights treaties (as well as environmental treaties) take precedence
over the law (Article 112. 2).

165. The care taken to ensure respect of international obligations and the attempt to include
them in the wording of the Constitution is to be welcomed. The legal status of international
conventions, covenants and declarations on human rights differs and the Constitutional Bill is
inspired by all of them. This entails the risk of controversies on the impact of international
obligations on the interpretation and application of the Bill if adopted.

166. On the one hand, all treaties other than human rights ones would have a lower status than
the statutory law and any subsequent legislation would prevail over them. Should Iceland one day
join the European Union, this rule should be modified to ensure recognition of the precedence of all
(primary and secondary) EU law on any source of domestic law. Such a rule could be included in
the Bill under Article 111.2.

167. On the other hand, controversies may arise in relation to Article 112. 2, according to which
ratified human rights conventions "shall take precedence over statutory law". The terms "statutory
law" do not seem to include constitutional law; hence the precedence seems to be restricted to acts
below the Constitution (unless these terms are interpreted in a very broad sense, to include the
Constitution itself).

B cf. Christoph Grabenwarter, ‘National Constitutional Law Relating to the European Union’ in Armin von Bogdandy and
Jurgen Bast (eds), Principles of European constitutional law (2nd ed. Hart 2010) 95 et seq.

% Article 94 (2) of the Constitution of Finland calls for a special quorum of two thirds of the votes cast, “if the proposal
concerns the Constitution or an alteration of the national borders, or such transfer of authority to the European Union, an
international organisation or an international body that is of significance with regard to Finland’s sovereignty’. Thus,
certain criteria for specification of the significance of a transfer of powers are supplied, namely if an amendment to the
constitution is needed. This latter criterion lies also at the heart of Article 23 (1), 3 sentence, of the German Basic Law,
which refers to the procedure of constitutional amendment, if a transfer of powers to the EU would in fact amount to an
alteration of or an amendment to the Basic Law. However, Article 90 (3) of the Constitution of Poland does not provide for
any criteria as to when a referendum will be necessary.
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168. It should also be stressed that international treaties binding on Iceland will have to be used
by courts when they are to interpret and apply the Constitution (see decision of the German
Constitutional Court in the Gérgiilii case®). The interpretation of the Constitution will have to be in
conformity with the international law. The authorities are invited to consider explicitly stating this in
the text of Article 112.

I. Amendments to the Constitution (articles 113-114)

169. The current procedure for amending the Constitution (see article 79 of the current
Constitution)?® requires the adoption of the constitutional amendments by the Althing. This leads to
the dissolution of the Althing and new elections. If the Althing resulting from these elections ratifies
the same text, once approved by the President, the amendment takes constitutional force.
Obviously, this procedure must be followed to allow adoption of a new constitution.

170. The Venice Commission notes that this procedure does not rely on special majorities, as is
the case for the vast majority of European countries, but on the division of operations in time,
implying the politically important break of new elections. Everything suggests that the intervention
of the President has only a formal scope.

171.  Article 113 of the Bill aims to change this procedure and envisages two hypotheses, both
requiring a mandatory and binding referendum: amendments to any other provisions of the
Constitution than those of Chapter Il (“Human rights and nature”) and amendments to Chapter I
(“Human rights and nature”):

“When the Althing has passed a bill to amend the Constitution, it shall be submitted to a vote by
all the electorate in the country for approval or rejection. The referendum shall take place at the
earliest one month and at the latest three months after the passing of the bill in the Althing.
Should the Bill be approved by the referendum it shall be confirmed by the President of Iceland
within two weeks, and shall then be deemed valid constitutional law.

Should the Althing approve a Bill to amend the provisions of Chapter Il of the Constitution, the
Althing shall immediately be dissolved, and new elections held. Should the Althing approve the
Bill without amendments, it shall be submitted to a vote by all the electors in the country for
approval or rejection as provided in para. 1. Should the Bill be approved by the Referendum, it
shall be confirmed by the President of Iceland within two weeks, and shall then be deemed valid
constitutional law.”

172.  The Commission notes that Article 113 does not provide for either a qualified majority in
Parliament or a turn-out quorum, i. e. a threshold or an approval quorum, in referendum.?®

173. The special procedure provided for amendments to Chapter Il combines the constraints of
the existing system, while introducing a referendum as an additional requirement. One may note
however that this procedure is intended to apply to any revision of Chapter IlI, including the
establishment of new rights or the extension or reinforcement of existing rights, and not only to
revisions which have the effect of limiting the rights or restrict their scope. In the Venice
Commission view, this would be a disproportionate and excessively rigid procedure.

' Decision of October 14, 2004 (2 BvR 1481/04), Entscheidungen des Bundesverfassungsgerichts Bd. 111, Se. 307 ff.
Comments on this decision by Gerrtrude Lubbe-Wolff:

http:/Aww. humboldt-forum-recht. de/druckansicht/druckansicht. php?artikelid=135 . In this decision, which may serve as a
source of inspiration for the Icelandic authorities in dealing with such a complex issue, the German court has developed
principles for ensuring the impact of the ECHR on German law, where this convention does not enjoy the status of
constitutional law.

2 gSee Constitution of fceland, article 79.

% The Venice Commission has taken a general stand against both forms of quorums in referendum: a turn-out quorum
tends to foster abstention, whereas in case of an approval quorum the majority might feel that they have been deprived of
victory without an adequate reason. Nevertheless, the Commission has not tried to distinguish between different types of
referendum. In particular, it did not address situations, like that in the Bill under discussion, where neither a special
majority nor quorum is required for the adoption of constitutional amendments by the parliament.
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174. More generally, the current procedure for constitutional amendment seems to be both
tightened and softened under the new mechanism proposed by the Bill for changes in the
Constitution other than those relating to Chapter II. On the one hand, by abolishing the time-related
guarantee of the division of the task between two successive parliaments, increased flexibility is
introduced. On the other hand, the procedure becomes harder since any amendment to the
Constitution shall, after having been adopted by the Althing, be submitted to a popular referendum.

175. The Commission recalls in this respect that, in its 2010 Report on Constitutional
Amendment® while acknowledging that referendums can contribute to strengthening the
democratic legitimacy of the constitutional process, it expressed reluctance to such a general
requirement:

‘At the same time, the requirement that all constitutional amendments be submitted to
referendum risks making the Constitution excessively rigid, and the expansion of direct
democracy at the national level may create additional risks for political stability.>'”(§ 187)

176. In the view of the Venice Commission, amendment procedures under Article 113 of the Bill
are overly cumbersome and would deserve further consideration. The introduction of a qualified
majority requirement in the Althing, a solution followed by almost all European countries in which
the constitutional revision does not require a referendum,®? should be taken into account, while
limiting to some specific cases the referendum option or that of spreading the operations over time.
Exceptionally, in the absence of such a requirement in the parliament, an approval quorum in
referendum might be justified. In any case, if the approach chosen for the Bill were to be adopted, it
is almost certain that it would be politically impossible to amend it, as voters will never be ready to
give up to the new power that has been assigned to them.

IV.Conclusions

177. The Venice Commission welcomes the efforts currently being made in Iceland to
consolidate and improve the country’s constitutional order, based on the principles of democracy,
the rule of law and the protection of fundamental rights and in line the international instruments that
are binding for Iceland, as well as the country’s historical cultural, legal and constitutional traditions.

178. The authorities’ firm willingness to provide Iceland, following the recent economic and
financial crisis, with sound, modern and democratic legal and institutional foundations for the
Icelandic people to build a more just society and more adequately benefit from the common
heritage, is to be commended. The Commission also welcomes the effort to provide increased
transparency and clarity as to the functioning of institutions in the provisions of the Bill for a new
Constitution. The special attention paid to the active involvement of citizens in the constitutional
process, including by using the modern communication technologies, has attracted much interest
and enthusiasm domestically and internationally.

179. In spite of these commendable developments and the overwhelming consensus as to the
need to find commonly accepted legal and institutional solutions to the challenges highlighted by
the economic crisis, there are different views in Iceland as to the actual need and appropriateness
for a new Constitution. The manner in which the constitutional process was conducted has also
been the subject of debate. It is not the task of the Venice Commission to formulate conclusions on
such aspects. The Commission has however noted that there is a risk that, if adopted, the Bill does
not reach the consensus needed for it to be confirmed by the next parliament.
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180. The Constitutional order established by the Bill maintains the country’s form of government
— a parliamentary republic - associated with a complex set of mechanisms aimed at enabling
increased direct participation of citizens in decision-making. VWhile drawing on the existing system,
it introduces also a series of changes and novelties, most of which intended to concretise the
option for a strong parliamentary regime that underlines the proposed system.

181.  While in itself such a model might be deemed sulitable to the specific context in Iceland, its
translation in legal and constitutional terms raises a number of issues of concern, which are
presented in detail in the Specific Remarks section of this Opinion.

182. The Venice Commission notes in particular that numerous provisions of the Bill have been
formulated in too vague and broad terms, which, despite the clarifications that might be provided by
the Explanatory Notes, may lead to serious difficulties of interpretation and application, including in
the context of the adoption of the implementing laws.

183. The proposed institutional system is rather complex and marked by lack of consistency.
This concerns both the powers granted to each of the main constitutional actors - parliament,
government and President -, the balance between them and their inter-institutional relations, often
too complicated, as well as the mechanisms of direct participation introduced by the Bill.

184. The many possibilities for the people’s intervention, through referendums, in decision-
making, may in principle be welcomed. This being said, like other decision-making mechanisms
provided by the Bill, these appear too complicated in the constitutional provisions, which would
need a careful review, both from legal and political perspective. Overall, there are reasons for the
Venice Commission to see the risk of political blockage and instability, which may seriously
undermine the country’s good governance. Similar considerations have been raised by the
proposed electoral system, which would also need more careful consideration.

185. The human rights provisions, while introducing guarantees for a wide range of fundamental
rights and freedoms, including socio-economic rights and “third generation” rights, would need
increased precision and substantiation as to the scope and nature of the protected rights and
related obligations, extended by the Bill to both public authorities and private stakeholders, as well
as to possible limitations to these rights.

186. Provisions dealing with the judiciary, while generally in line with the relevant standards,
would also benefit from increased clarity, especially on issues such as the immovability of judges
and the independence of prosecutors. Similarly, clarifications should be provided as to several key
aspects pertaining to the transfer of state powers and the place of international norms in the
domestic legal system.

187. It is not for the Venice Commission to decide on the way to proceed to address the
concerns raised in the present document. This is a political decision for the parliament of Iceland to
adopt, taking into account the specific circumstances prevailing in Iceland at present.

188. If it were too difficult to come up with a solution in the present parliament, it might be
considered appropriate to focus the current process on amending, at this stage, the procedure in
force for revising the Constitution - rather complicated under the current Constitution - and leave to
the future parliament the task of continuing the work of constitutional revision under the new
procedure, taking the time needed to consider the comments and questions raised by the various
stakeholders, including the Venice Commission, and improve the Bill accordingly. Other points -
priority issues for the country or matters that are of wider acceptance and/or less controversial -
might also be included.

189. The Venice Commission remains at the disposal of the authorities of Iceland for further
assistance.



