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The new Icelandic constitutional draft has dramatically increased the protection of 
fundamental rights compared to the current Constitution in force and this is a very 
good development from the perspective of European fundamental rights law. A 
preliminary assessment indicates that the new draft complies with the requirements of 
public international law and European Convention of Human Rights (subject to 
confirmation by the Venice Commission -  Council of Europe). However, it is my 
personal opinion that there is room for a further increase of fundamental rights 
protection and for a better treatment of some other issues. In order to prove this point 
I offer a comparison between the Icelandic constitutional draft with two documents of 
constitutional relevance in the landscape of a pluralistic legal order which reigns in 
Europe:

1) The EU Charter of Fundamental Rights -  assessment of fundamental rights scope 
of protection1

2) The 1978 Spanish Constitution -  assessment of some specific issues relevant for 
Icelandic society

1) The EU Charter of Fundamental Rights was approved both in 2000 (not legally 
binding) and then re-enacted in 2007 (obligatory binding since 2009) by all Member 
States of the European Union. This chart is nowadays the main reference for 27 
countries when applying EU law and is obligatory for EU institutions as well. It is an 
important document offering human rights protection for 500 million of European 
citizens.
This document was overlooked in the initial constitutional draft I commented upon in 
June 2011. This is understandable since it is not a legal document currently in force in 
Iceland. In the constitutional project submitted to national referendum in October 
2012 many articles have been ameliorated following my recommendations related to 
fundamental rights protection within the EU Charter (i.e: some rights previously 
excluded have been included: human dignity, prohibition of slavery and forced 
labour, free compulsory education, rights of asylum seekers, rights of child 
ameliorated). However, other articles of the EU chart have not been expressly 
incorporated to the constitutional project (i.e.: workers rights, consumer rights, 
general level of protection).

2) On the other hand, the Icelandic constitutional draft can be compared with the 
Spanish Constitution. In my opinion, some issues important for Iceland are better

1 EU Charter available at
http://www.europarl.europa.eu/charter/default en.htm

2 Spanish Constitution in English available at
www.legislationline.org/download/action/.../Spain Const 1978 eng.pdf

1

http://www.europarl.europa.eu/charter/default_en.htm
http://www.legislationline.org/download/action/.../Spain_Const_1978_eng.pdf


resolved and balanced by the Spanish constitutional chart since it reflects much better 
the necessary compromise between different political ideologies and the flexibility 
needed to take onboard different changes which may happen in the future.

In the light of these documents and analysis, I send my comments to the Icelandic 
Parliament with the goal of raising conscience and reflecting upon the issues that I 
point to. On the other hand, I respect fully the will of Icelandic people and trust it 
fully for the drafting and approval of the future Icelandic constitution. My legal 
opinion has nothing more than a personal value and interest. It does not have 
constitutional relevance. In constitutional politics the ultimate locus of sovereignty is 
the people.
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1. Comparison between the draft of the new Icelandic Constitution and the EU 
Charter of Fundamental Rights

The EU Charter is a legal binding source for the EU and its Member States (when 
applying EU law) since 1 December 2009 (see Official Journal European 
Communities of 18.12.2000). It is part of the EU acquis communautaire (body of EU 
legislation) that Iceland must incorporate to its legal order in the case of accession to 
the EU.

When compared with the EU Charter of Fundamental Rights, it results that some 
rights are found missing or not sufficiently protected in the Icelandic constitutional 
draft. In yellow it is marked whether this protection is contemplated by Icelandic 
constitutional project.3

Sometimes the rights are specific to the EU context (i.e. free movement, elections to 
the European Parliament) and thus not strictly necessary in the Icelandic 
constitutional chart. However, for reasons of general comprehension, those provisions 
have been left in the text.

At the end of 2012, it is advisable for Iceland to take into account the current standard 
of protection of fundamental rights in the EU Charter of Fundamental Rights for the 
following reasons:

a) Accession to the EU: these fundamental rights have to be guaranteed when
applying European law. It seems more natural and logic to provide due 
protection at constitutional level in the current draft rather than having to 
reform several constitutional provisions later.

b) No-accession to the EU: it is at any case unacceptable for Icelandic citizens and
residents in Iceland not to be afforded the standard protection given by the EU 
Charter within the scope of European law. As things stand now, the 
application of EU law (which is substantially similar to EEA law) calls for the 
obligatory application of the EU Charter. Why should all persons resident in 
this country deserve less protection than other European citizens living in 27 
EU Member States?

EU CHARTER OF FUNDAMENTAL RIGHTS -  Icelandic Constitutional Project

A selection of rights from the EU Charter missing in the constitutional project was 
sent in June 2011. For the benefit of comparison, on this occasion I keep these rights 
on the list but I revise again in December 2012 the current situation (whether all the 
missing rights from EU Charter have been taken on board in the constitutional draft 
submitted to national referendum).

3 The version of the Icelandic constitutional draft used for this study is the one found in the webpage 
http://www.thiodaratkvaedi.is/2012/en/proposals.html
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Article 1 
Human dignity
Human dignity is inviolable. It must be respected and protected. (protection is now 
afforded in Article 8)

Article 3
Right to the integrity of the person (still missing but now Article 29 contemplates 
pprohibition of inhuman treatment)
1. Everyone has the right to respect for his or her physical and mental integrity.
2. In the fields of medicine and biology, the following must be respected in particular:
-  the free and informed consent of the person concerned, according to the 
procedures laid down by law,
-  the prohibition of eugenic practices, in particular those aiming at the selection of 
persons,
-  the prohibition on making the human body and its parts as such a source of 
financial gain,
- the prohibition of the reproductive cloning of human beings.

Article 5 (prohibition of trafficking missing -  prohibition of forced labour afforded by 
Article 29 -  prohibition of slavery indirectly covered in Article 29 and by Article 27- 
deprivation of freedom)
Prohibition of slavery and forced labour 
Trafficking in human beings is prohibited.

Article 9 (missing -Article 6 guarantees equality)
Right to marry and right to found a family
The right to marry and the right to found a family shall be guaranteed in accordance 
with the national laws governing the exercise of these rights.

Article 11
Freedom of expression and information (now afforded by Icelandic constitutional 
project)
1. Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. (in Icelandic constitutional project 
freedom of expression may be restricted by law in some cases and access to the 
Internet and information technology maybe curtailed by a decision of a court of law)
2. The freedom and pluralism of the media shall be respected. (pluralism of the media 
missing )

Article 12
Freedom of assembly and of association
1. Everyone has the right to freedom of peaceful assembly and to freedom of 
association at all levels, in particular in political, trade union and civic matters, which 
implies the right of everyone to form and to join trade unions for the protection of his 
or her interests. (now afforded by Icelandic constitutional project)

Article 14 
Right to education
1. Everyone has the right to education and to have access to vocational and continuing
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training. (now afforded by Article 24)
2. This right includes the possibility to receive free compulsory education (now 
afforded by Article 24).
3. The freedom to found educational establishments with due respect for democratic 
principles and the right of parents to ensure the education and teaching of their 
children in conformity with their religious, philosophical and pedagogical convictions 
shall be respected, in accordance with the national laws governing the exercise of 
such freedom and right. (still missing)

Article 15
Freedom to choose an occupation and right to engage in work
1. Everyone has the right to engage in work and to pursue a freely chosen or accepted 
occupation. (now afforded by Article 25)
2. Every citizen of the Union has the freedom to seek employment, to work, to 
exercise the right of establishment and to provide services in any Member State. (not 
necessary to mention in ISL Const)
3. Nationals of third countries who are authorised to work in the territories of the 
Member States are entitled to working conditions equivalent to those of citizens of the 
Union. (afforded now through equality by Article 6)

Article 16
Freedom to conduct a business (implicit in freedom of employment/occupation -now 
afforded by Article 25)
The freedom to conduct a business in accordance with Community law and national 
laws and practices is recognised.

Article 17
Right to property (now afforded by Icelandic constitutional project and better 
resolution)
1. Everyone has the right to own, use, dispose of and bequeath his or her lawfully 
acquired possessions. No one may be deprived of his or her possessions, except in the 
public interest and in the cases and under the conditions provided for by law, subject 
to fair compensation being paid in good time for their loss. The use of property may 
be regulated by law in so far as is necessary for the general interest. (protection 
afforded by Article 13. European law only requires fair compensation -  Icelandic 
constitutional project keeps the need to pay full compensation as current Constitution 
provides )
2. Intellectual property shall be protected. (still missing but it can be understood 
implicitly)

Article 18
Right to asylum (now afforded by Article 26)
The right to asylum shall be guaranteed with due respect for the rules of the Geneva 
Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to the status 
of refugees and in accordance with the Treaty establishing the European Community.

Article 19
Protection in the event of removal, expulsion or extradition (protection still missing 
for non-nationals outside EEA)
1. Collective expulsions are prohibited.
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2. No one may be removed, expelled or extradited to a State where there is a serious 
risk that he or she would be subjected to the death penalty, torture or other inhuman or 
degrading treatment or punishment.

Article 22
Cultural, religious and linguistic diversity (still missing in this formulation although 
Article 8 provides respect for diversity of human life which can be understood as 
comprising these aspects)
The Union shall respect cultural, religious and linguistic diversity.

Article 24
The rights of the child (now afforded by Icelandic constitutional project)
1. Children shall have the right to such protection and care as is necessary for their 
well-being. They may express their views freely. Such views shall be taken into 
consideration on matters which concern them in accordance with their age and 
maturity.
2. In all actions relating to children, whether taken by public authorities or private 
institutions, the child’s best interests must be a primary consideration.
3. Every child shall have the right to maintain on a regular basis a personal 
relationship and direct contact with both his or her parents, unless that is contrary to 
his or her interests (still missing)

Article 25
The rights of the elderly (now afforded through Article 22 -  social rights)
The Union recognises and respects the rights of the elderly to lead a life of dignity 
and independence and to participate in social and cultural life.

Article 26
Integration of persons with disabilities (in this formulation still missing but now 
afforded through Article 22 -  social rights)
The Union recognises and respects the right of persons with disabilities to benefit 
from measures designed to ensure their independence, social and occupational 
integration and participation in the life of the community.

Article 27
Workers’ right to information and consultation within the under taking (still missing) 
Workers or their representatives must, at the appropriate levels, be guaranteed 
information and consultation in good time in the cases and under the conditions 
provided for by Community law and national laws and practices.

Article 28
Right of collective bargaining and action (still missing)
Workers and employers, or their respective organisations, have, in accordance with 
Community law and national laws and practices, the right to negotiate and conclude 
collective agreements at the appropriate levels and, in cases of conflicts of interest, to 
take collective action to defend their interests, including strike action.

Article 29
Right of access to placement services (now afforded by Article 22 -  social rights) 
Everyone has the right of access to a free placement service.
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Article 30
Protection in the event of unjustified dismissal (still missing)
Every worker has the right to protection against unjustified dismissal, in accordance 
with Community law and national laws and practices.

Article 31
Fair and just working conditions (now afforded by Article 25)
1. Every worker has the right to working conditions which respect his or her health, 
safety and dignity.
2. Every worker has the right to limitation of maximum working hours, to daily and 
weekly rest periods and to an annual period of paid leave.

Article 32
Prohibition of child labour and protection of young people at work (still missing in 
this formulation)

The employment of children is prohibited. The minimum age of admission to 
employment may not be lower than the minimum school-leaving age, without 
prejudice to such rules as may be more favourable to young people and except for 
limited derogations.
Young people admitted to work must have working conditions appropriate to their 
age and be protected against economic exploitation and any work likely to harm their 
safety, health or physical, mental, moral or social development or to interfere with 
their education.

Article 33
Family and professional life
1. The family shall enjoy legal, economic and social protection. (still missing)
2. To reconcile family and professional life, everyone shall have the right to 
protection from dismissal for a reason connected with maternity (still missing) and the 
right to paid maternity leave and to parental leave following the birth or adoption of a 
child. (now afforded indirectly by Article 22 -  social rights)

Article 34
Social security and social assistance (still missing somehow as it is more complete 
than constitutional project)
1. The Union recognises and respects the entitlement to social security benefits and 
social ser vices providing protection in cases such as maternity, illness, industrial 
accidents, dependency or old age, and in the case of loss of employment, in 
accordance with the rules laid down by Community law and national laws and 
practices.
2. Everyone residing and moving legally within the European Union is entitled to 
social security benefits and social advantages in accordance with Community law and 
national laws and practices. (not necessary for constitutional project -  equality clause 
now affords protection)
3. In order to combat social exclusion and poverty, the Union recognises and respects 
the right to social and housing assistance so as to ensure a decent existence for all 
those who lack sufficient resources, in accordance with the rules laid down by 
Community law and national laws and practices. (now afforded by Article 22 -  social
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rights)

Article 35 
Health care
Everyone has the right of access to preventive health care and the right to benefit from 
medical treatment under the conditions established by national laws and practices. A 
high level of human health protection shall be ensured in the definition and 
implementation of all Union policies and activities. (now afforded by Article 23)

Article 36
Access to services of general economic interest (still missing)
The Union recognises and respects access to ser vices of general economic interest as 
provided for in national laws and practices, in accordance with the Treaty establishing 
the European Community, in order to promote the social and territorial cohesion of 
the Union.

Article 38
Consumer protection (still missing)
Union policies shall ensure a high level of consumer protection.

Article 39 (Suffrage rights now afforded by Article 41)
Right to vote and to stand as a candidate at elections to the European Parliament 
(ignore reference to European institutions)
1. Every citizen of the Union has the right to vote and to stand as a candidate at 
elections to the European Parliament in the Member State in which he or she resides, 
under the same conditions as nationals of that State.
2. Members of the European Parliament shall be elected by direct universal suffrage 
in a free and secret ballot.

Article 40
Right to vote and to stand as a candidate at municipal elections (explicit right to vote 
in municipal elections still missing in Article 107)
Every citizen of the Union has the right to vote and to stand as a candidate at 
municipal elections in the Member State in which he or she resides under the same 
conditions as nationals of that State. (now afforded - residents may include foreigners)

Article 41
Right to good administration (still missing in this formulation) -  (appointment of 
public officials regulated in Article 96).

1. Every person has the right to have his or her affairs handled impartially, fairly and 
within a reasonable time by the institutions and bodies of the Union.
2. This right includes:
-  the right of every person to be heard, before any individual measure which would 
affect him or her adversely is taken;
-  the right of every person to have access to his or her file, while respecting the 
legitimate interests of confidentiality and of professional and business secrecy;
-  the obligation of the administration to give reasons for its decisions.
3. Every person has the right to have the Community make good any damage caused 
by its institutions or by its servants in the performance of their duties, in accordance
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with the general principles common to the laws of the Member States.
4. Every person may write to the institutions of the Union in one of the languages of 
the Treaties and must have an answer in the same language. (not necessary for 
Icelandic Constitution)

Article 47
Right to an effective remedy and to a fair trial (Access to justice is more complete 
than EU Charter and constitutional project which only contemplates fair hearing in 
Article 28. Access to justice should comprise access to legal information, legal aid 
and defence as well as remedies for collective or diffuse interests such as 
environment, consumers, public health)
Everyone whose rights and freedoms guaranteed by the law of the Union are violated 
has the right to an effective remedy before a tribunal in compliance with the 
conditions laid down in this Article.
Everyone is entitled to a fair and public hearing within a reasonable time by an 
independent and impartial tribunal previously established by law. Everyone shall have 
the possibility of being advised, defended and represented.
Legal aid shall be made available to those who lack sufficient resources in so far as 
such aid is necessary to ensure effective access to justice.

Article 53
Level of protection (missing)
Nothing in this Charter shall be interpreted as restricting or adversely affecting human 
rights and fundamental freedoms as recognised, in their respective fields of 
application, by Union law and international law and by international agreements to 
which the Union, the Community or all the Member States are party, including the 
European Convention for the Protection of Human Rights and Fundamental 
Freedoms, and by the Member States’ constitutions.

Conclusion on point 1) Comparative law analysis. EU Charter of Fundamental Rights

The new chapter on fundamental rights in the new Icelandic constitutional project 
constitutes an important step in the right direction as it increases the fundamental 
rights protection. The new constitutional bill incorporates most of 
European/international human rights law already in force and new rights unknown to 
other European constitutions (i.e. prohibition of compulsory military service, 
protection of nature and environment, natural resources, information on the 
environment and legitimate interests and protection of animals).

In terms of volume of rights incorporated, Icelandic constitutional project is 
characteristic of a modern European constitution. It guarantees more rights than the 
current Icelandic Constitution from 1944, but significantly less than does than other 
recent constitutions. A similar conclusion was reached by comparative law scholars 
who drafted a report on the Icelandic constitutional project with a chart on Rights 
Provisions. For this reason, there is room for improvement concerning fundamental 
rights protection in the light of European comparative law.4

4 See Zachary Elkins, Tom Ginsburg, and James Melton, A Review o f  Iceland’s Draft Constitution , 14 
October 2012, Report and Table 1 at
https://webspace.utexas.edu/elkinszs/web/CCP%20Iceland%20Report.pdf
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From the perspective of European law (EU and EEA law), however, one key critique 
needs to be put forward. The constitutional draft fails to guarantee all the rights 
afforded by the EU Charter of Fundamental Rights. This is relevant for the present 
and future interpretation, application and enforcement of European law in Iceland. It 
is nevertheless very positive to see how some of the rights missing and previously 
indicated to the Constitutional Council in June 2011 have been incorporated to the 
constitutional project (like the protection of human dignity which was missing in the 
first draft I revised).

The fact that some rights do not enjoy constitutional protection (i.e. workers’ rights, 
consumers’ rights) has important consequences in a legal order. To give just an 
example of consequences which follow from the lack of protection of some 
fundamental rights in the aftermath of our financial/economic crisis: right to housing 
and consumer rights do not enjoy constitutional protection while property rights of 
financial institutions are very well secured not only in the Constitution but also 
through property law, contract law, procedural law and law of guarantees. As a result, 
following the collapse of the banks in 2008, the rights of the banks and financial 
institutions prevail de facto over the rights of families and consumers and it is very 
difficult for citizens to reverse this situation de iure. The legal order is unbalanced 
against their needs.

As a solution and amelioration, I suggest that the future Icelandic Constitution could 
have an open clause similar to Article 53 of the EU Charter of Fundamental Rights. 
This clause could say something of this sort:

“Nothing in this Constitution shall be interpreted as restricting or adversely affecting 
human rights and fundamental freedoms as recognised, in their respective fields of 
application, by European law and international law and by international agreements to 
which Iceland is or will be party, including the European Convention for the 
Protection of Human Rights and Fundamental Freedoms, and by the EU Charter of 
Fundamental Rights.”

In this way, Icelandic Constitution would aim to guarantee the highest standard of 
fundamental rights recognized at European and international level in a dynamic way, 
taking account of future developments. The continuous interpretation of national law 
in the light of these standards would follow. There is no need to specifically import all 
present specific rights missing since this open clause would afford indirect 
recognition and protection of European or international rights currently missing or 
silent in the Icelandic legal order: socio-economic rights (i.e. consumers, workers), 
new rights such as collective and diffuse rights (environmental rights, public health, 
consumer collective interests....) or even future generation rights not yet guaranteed 
(i.e. sustainable use of natural resources in the Artic -  prospective oil and gas 
exploration/exploitation - rights of unborn generation).
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2. Comparison between the draft of the new Icelandic Constitution and the Spanish 
Constitution from 1978

On sovereignty

In general, since the constituent power and sovereignty originate in the people, a 
Constitution should be drafted with a bottom-up approach. See article 1.1 and 1.2 of 
the Spanish Constitution which says

“1. Spain is hereby established as a social and democratic State, subject to the rule of 
law, which advocates as the highest values of its legal order, liberty, justice, equality 
and political pluralism.
2. National sovereignty is vested in the Spanish people, from whom emanate the 
powers of the State. “

By contrast, sovereignty is only mentioned at the preamble of the Icelandic 
constitutional project. It is nowhere said that sovereignty lies within Icelandic people 
who delegate this power to the State.

On transfer of powers to international organisations (EU)

An indirect recognition of the sovereignty is nevertheless found in Article 111 which 
deals with international agreements involving a transfer of State powers. This transfer 
in the benefit of international organizations is allowed in the interests of peace and 
economic co-operation but it must be revocable. Such an agreement would require not 
only a law adopted by the Parliament but also a national binding referendum for 
approval or rejection.

Accession of Icelandic Republic to the EU would require such a binding referendum. 
In this regard it is important to note that while it is advisable to clarify the scope and 
limits of transfer or sharing sovereign powers with international organisations, it is 
not strictly necessary to affirm at constitutional level that EU law enjoys supremacy 
and/or primacy over Icelandic law. An overwhelming majority of national 
constitutions in Europe do not mention primacy of EU law in their provisions.

The EU Lisbon Treaty affirms in its Declaration 17 the primacy of European law over 
national (constitutional) law but obliges the EU, at the same time, to respect the 
national constitutional identities of Member States and the European Convention of 
Human Rights. The primacy of European law following the transfer of sovereign 
powers or national competences to this supranational organisation can be therefore 
understood as conditional upon the EU institutions respecting fundamental values, 
principles and structures of the Icelandic constitution and sovereign people.

On the right to ownership

Compare with the Spanish Constitution where the social function of property is 
acknowledged so the obligation for deprivation of property is to provide a proper 
(fair) compensation but not full market price.

“Article 33
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1. The right to private property and inheritance is recognised.
2. The content of these rights shall be determined by the social function which they 
fulfil, in accordance with the law.
3. No one may be deprived of his or her property and rights, except on justified 
grounds of public utility or social interest and with a proper compensation in 
accordance with the provisions of the law. “

On other obligations of the State (redistribution of income, full employment)

In the Spanish Constitution, the State is obliged to actively pursue social and 
economic progress through full employment policies aiming for a decent society 
where there is a fair redistribution of income.

“Article 40
1. The public authorities shall promote favourable conditions for social and economic 
progress and for a more equitable distribution of personal and regional income within 
the framework of a policy of economic stability. They shall devote special attention to 
carrying out a policy directed towards full employment. “

Full employment, social progress and equitable distribution of personal and regional 
income are not mentioned in Icelandic constitutional project.
By contrast, the word “social” is only mentioned within Article 22 regarding social 
rights.

On other obligations of the State (right to housing, land usage)

The Spanish Constitution provides some fundamental principles which the State is 
obliged to aim: the right to housing is one important value as it is the general interest 
in the planning and use of land to avoid speculation.5

“Article 47
All Spaniards are entitled to enjoy decent and adequate housing. The public 
authorities shall promote the necessary conditions and shall establish appropriate 
standards in order to make this right effective, regulating land use in accordance with 
the general interest in order to prevent speculation. The community shall participate in 
the benefits accruing from the urban policies of the public bodies. “

Right to housing and regulation of land use are not mentioned in Icelandic 
constitutional project.

On consumer protection

Consumer protection is strong in Spain. The Spanish Constitution affords specific 
rights which are articulated in detail through a general ordinary law.

5 The constitutional protection gives legitimacy to groups of people in Spain now fighting against 
abuses in the last decades: real-state bubble, land speculation and financial crisis that has left many 
families without decent housing. Associations of judges, police forces and Ombudsman have criticised 
openly the Government for violating the constitutional chart. Following criticism the Government has 
adopted a moratoria which will help families indebted in good faith who face serious financial stress. 
Once more it is shown the importance of guaranteeing certain social rights at constitutional level.
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“Article 51
1. The public authorities shall guarantee the protection of consumers and users and 
shall, by means of effective measures, safeguard their safety, health and legitimate 
financial interests.
2. The public authorities shall make means available to inform and educate consumers 
and users, shall foster their organisations, and shall provide hearings for such 
organisations on all matters affecting their members, under the terms to be established 
by law.
3. Within the framework of the provisions of the foregoing clauses, the law shall 
regulate domestic trade and the system of licensing commercial products. “

No consumer protection is afforded by the Icelandic constitutional project.

On violations of fundamental rights - Special appeal procedure on the grounds of 
inconstitutionality (recurso de amparo).

The Spanish Constitution is one of the most advanced in Europe concerning 
procedural law as it provides an specific remedy and action for the defence of 
fundamental rights against interference by the State or other parties.

“Art 53
2.Any citizen may assert his or her claim to the protect the liberties and rights 
recognised in Article 14 and in Section 1 of Chapter Two, by means of a preferential 
and summary procedure in the ordinary courts and, when appropriate, by submitting 
an individual appeal for protection («recurso de amparo») to the Constitutional 
Court.Appeal.”

The Icelandic constitutional project and, to the best of my knowledge Icelandic 
procedural law, do not contemplate a special procedure when violationof fundamental 
rights are at stake. It can be said, that the institutional application and enforcement of 
fundamental rights provided by Article 9 is therefore weak.

On public Administration and Statute of Civil Servants

The Spanish Constitution makes it very clear that the goal of the Administration is to 
serve the general interest and to work for citizens. Access to public function (civil 
servants) is organised through open competitions based on the principles of academic 
and professional merit. Independence of civil servants is guaranteed by law since they 
enjoy security for their professional career (dismissal is only allowed in few limited 
circumstances).

“Article 103
1. The public Administration serves the general interest with objectivity and acts in 
accordance with the principles of efficiency, hierarchy, decentralisation, 
deconcentration and coordination, being fully subject to justice and the law.
2. The organs of State Administration are created, directed and coordinated in 
accordance with the law.
3. The law shall regulate the status of civil servants, entry into the civil service in 
accordance with the principles of merit and ability, the special features of the exercise
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of their right to union membership, the system of incompatibilities, and guarantees 
regarding impartiality in the exercise of their duties. “

On the independence of judicial power

The powers of the State are vested by the people (origin of sovereign power). The 
Spanish Constitution declares therefore that justice emanates from people.

“Article 117
1. Justice emanates from the people and is administered on behalf of the King by 
Judges and Magistrates of the Judiciary who shall be independent, irremovable, and 
liable and subject only to the rule of law.”

On legal aid and access to justice

Access to justice is essential in a modern European country. The Spanish Constitution 
provides for legal aid so that those most vulnerable or in financial need are not 
excluded from justice.

“Article 119
Justice shall remain free when thus provided by law, and shall in any case be so in 
respect to those who have insufficient means to litigate. “

Icelandic constitutional project does not guarantee legal aid as a essential component 
of access to justice.

On economic and finance policies- public function of wealth

The Spanish Constitution balances the strong tradition of property rights and 
accumulation of private wealth with the needs of a social market system where other 
values are also important: solidarity, common goods, general interest, etc.

“Article 128
1. The entire wealth of the country in its different forms, irrespective of its ownership, 
is subordinate to the general interest.
2. Public initiative in economic activity is recognised. Essential resources or services 
may be restricted by law to the public sector, especially in the case of monopolies. 
Likewise, intervention in companies may be decided upon when the public interest so 
demands. “

The public interest component is also present in Icelandic constitutional project but it 
is articulated as an exception to the general rule. While in Spain the general interest 
prevails as a general rule, it seems that according to this provision in Iceland is the 
right of private ownership which prevails as inviolate (with limited restrictions of 
public interest according to the law).

The phrase of Article 13 “ownership rights entail obligations as well as restrictions in 
accordance with law” is somehow unclear. Does the public general interest justify all 
restrictions? In European constitutional law a test applies when a fundamental right 
such as property right is restricted: it is necessary to pass a triple test provided by

14



principles of necessity, legitimacy, proportionality and a qualified majority vs. simple 
majority is usually needed in many constitutional systems.

On assets of public domain

Assets of public domain (ie: coast, beaches, rivers) and community/communal 
property (i.e. some forests) enjoy strong protection in the Spanish Constitution. They 
cannot be sold, are never to expire and cannot by encroached with other charges or 
obligations. Their protection and regulation must be done by law.

“Article 132
1. The legal system governing public domain and community property shall be 
regulated by law, on the principle that they shall be inalienable and imprescriptible 
and not subject to attachment or encumbrance.
2. The property of the State public domain shall be that established by law and shall, 
in any case, include coastal area, beaches, territorial waters and natural resources of 
the economic zone and the continental shelf.
3. The State and National Heritage, as well as their administration, protection and 
preservation, shall be regulated by law. “

On the lack of definition of law

While the constitutional draft declares that the Constitution will be the supreme law of 
the land, there is no indication of what law means nor a definition of the nature, 
content and limits of the rule of law.

As it happens in other countries such as the UK or Scandinavia, and contrary to 
continental traditions in Germany, France, Spain, Italy; Icelandic tradition shows that 
law is understood in a double dimension (compliance with legality -lögmæti- and 
fundamental rights check -rettmæti). However, in order to fight against the frequent 
temptation of “legal positivism” and abuses of law (where formal legality of an act is 
respected but the goal goes against the will of the people and/or is not in benefit of the 
people), it would be advisable to consider the use of a triple definition which 
incorporates a third dimension -  that of legitimacy which I will translate as -lýðmætti.

In this way any law would have to comply with three main pillars which are all 
essential and need to be balanced:

1) legality or respect to recognition and validation criteria of rules
2) fairness, ethics and respect to fundamental rights
3) legitimacy or respect to the political will of the majority of society.

Conclusion on point 2) Comparative law analysis. Spanish Constitution

From the perspective of Spanish constitutional law, some issues very important for 
Icelandic society can be examined in a different way providing different constitutional 
provisions. It is for the Parliament to consider these issues but for Icelandic sovereign 
people to take a final decision on these important constitutional provisions.
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