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Efni: Athugasemdir vid 249. mdl, Gtlendingar (EES-reglur og kaerunefnd).

1. Skipun karunefndar, sbr. 1. gr. frumvarps

Radherra skipar kaerunefnd Gtlendingamala til fimm &ra i senn, formadur er skipadur
af rédherra ad undangenginni auglysingu en adra nefndarmenn og varamenn &an
tilnefningar.

Athugasemd: | skyrslu Nefndar um malefni Gtlendinga utan Evrépska
efnahagssvaedisins var lagt til ad formadur nefndar yrdi tilnefndur af Démarafélagi
[slands, og tveir medstjérnendur yrdu tilnefndir annars vegar af
Mannréttindaskrifstofu [slands og hins vegar af Alpingi. Er pad i samrami vi§ skipan
donsku urskurdarnefndarinnar (Flygtningenavnet).

2. Milsmedferd karunefndar, sbr. 1, gr, frumvarps
a. Vidtak heimild til rddherra ad méta mélsmedferd, Légmaetisreglan.

Akvaedi stjérnsyslulaga gilda en ad 88rum kosti er radherra heimilt ad setja nanari
reglur um starfshaetti keerunefndar Utlendingamdla, svo sem vardandi
sérfrediadstod til handa nefndinni og umfang hennar, og utgafu urskurda
nefndarinnar. Pd er rd8herra heimilt ad kveda ndanar & um medferd maéla fyrir
nefndinni, m.a. um hvada mal formanni er heimilt ad afgreida einum [ nafni
nefndarinnar og um forgangsrédun mala sem skotid er til hennar.

Athugasemd: Rétt pykir ad festa mdlsmedferd i 16g eins og framast er unnt.

b. Skrifleg médlsmedferd nema i undantekningartilfellum, sbr. 1. gr. frumvarpsins

Maélsmedferd skal ad jafnadi vera skrifleg en i malum skv. 44, gr., 44, gr. a og 45.
gr. og i 68rum malum, par sem karunefnd telur rika dstaedu til, skal umsakjandi
eiga pess kost ad koma fyrir nefndina og tja sig um efni méls eda einstok atridi pess
eftir atvikum.

Athugasemd: Logd er ahersla 4 naudsyn munnlegrar malsmedferdar, sér | lagi |
halismdlum en pad getur munnleg malsmedferd einnig verid mikilveg | 68rum
malum sem heyra undir Gtlendingaldg. Skyrt parf ad kveda & um ad 6ll haelismal skuli
flutt munnlega og greina nanar hvad att sé vid med rikum dstadum { 68rum malum.

3. Brottvisanir
a. Astadur sem leitt geta til brottvisana Utlendings dn dvalarleyfis, sbr. 5. gr. frumvarps

Brottvisun Utlendings 4n dvalarleyfis getur komid til ef:c. hann hefur & sidustu
fimm arum afplanad refsingu erlendis eda verid daemdur par til refsingar fyrir
hattsemi sem ad islenskum légum getur vardad fangelsi lengur en prjd méanudi;
samsvarandi gildir um sérstakar radstafanir sem dkvardadar eru vegna slikrar
refsiverdrar hattsemi,

Athugasemd: Skyrt parf ad vera ad um sé ad rada dom eda refsingu rikis sem [sland
telur bua yfir réttmatu démskerfi og hvort um sé ad rada hvoru tveggja
skilordsbundid og éskilordsbundna fangelsisrefsingu. Pa parf a8 fhuga hvort asteda
sé til ad gera krofu um ad lengri refsingu en prja manudi.
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Brottvisun Gtlendinga getur einnig komid til ef haetta er 4 ad hann muni koma sér
undan framkvamd dkvérdunar, sbr. 2, mgr, 5. gr. frumvarpsins

Athugasemd: Skyra parf ndnar hvenaer talin verdur haetta & pvi ad Gtlendingur muni
koma sér undan framkvaemd &kvérdunar til a8 koma i veg fyrir misbeitingu
akvaedisins gagnvart fléttaménnum,

b. Asta8ur sem leitt geta til brottvisana utlendings sem hefur dvalarleyfi, sbr. 5. gr.

frumvarps
Brottvisun Gtlendings sem hefur dvalarleyfi getur komid til ef: hann hefur & siustu
fimm drum afpldnad refsingu i atléndum eda verid daemdur par til refsingar fyrir
hittsemi sem ad islenskum légum getur var8ad fangelsi lengur en eitt ar;
samsvarandi gildir um sérstakar rddstafanir sem dkvar8adar eru vegna slikrar
refsiverdrar hattsemi,

Athugasemd: Skyrt parf ad vera a8 um sé ad raeda dém eda refsingu rikis sem [sland
telur bua yfir réttmaetu démskerfi og hvort um sé ad raeda hvoru tveggja
skilordsbundid og dskilordsbundna fangelsisrefsingu.

c. Astadur sem leitt geta til brottvisana utlendings sem hefur busetuleyfi, sbr. 5. gr.

frumvarps
Brottvisun Utlendings sem hefur busetuleyfi getur komid til ef: hann hefur afpldnad
refsingu eda verid demdur til refsingar fyrir hattsemi sem ad islenskum légum getur
vardad priggja ara fangelsi eda meira og hefur att sér stad & sidustu fimm drum
erlendis eda a sidasta ari hér & landi; samsvarandi gildir um sérstakar radstafanir
sem akvardadar eru vegna slikrar refsiverdrar hattsemi.

Athugasemd: Skyrt parf a8 vera ad um sé ad r@8a dém eda refsingu rikis sem [sland
telur bua yfir réttmaetu démskerfi og hvort um sé ad rada hvoru tveggja
skilordsbundid og dskilordsbundna fangelsisrefsingu.

d. Ahrif brottvisunar og endurkomu bann, sbr, 6. gr. frumvarpsins

Samkvaemt frumvarpinu skal ekki dkveda brottvisun ef hdn, med hlidsjon af
mélsatvikum, alvarleika brots og tengslum dutlendings vid landid, felur | sér
ésanngjarna radstéfun gagnvart utlendingi eda ndnustu adstandendum hans.
Sérstaklega skal taka tillit til pess ef um barn eda ndnasta adstandanda barns er ad
reeda og skal pad sem barni er fyrir bestu haft ad leidarljési vid dkvérdun,

Athugasemd: Adstadur barna peirra einstaklinga sem hefur verid brottvisad. Rétt er
ad geta ad pess eru demi ad einstaklingum sem hefur verid brottvisad eigi i
erfidleikum med ad fa heimsdknarleyfi til landsins til ad dvelja med bérnum sinum
sem busett eru hér 3 landi med 68ru foreldri eda forradamoénnum. Taka parf af allan
vafa um hvernig slikum malum skuli hattad, enda eiga boérn rétt 8 ad umgangast
bada foreldra sina skv. barnasattmadla Sameinudu pjédanna.

4. Hvenaer akvérdun getur komid til framkvaemda, sbr. 10. gr. frumvarpsins

{ frumvarpinu segir a8 4dur en dkvérdun er tekin, sem felur i sér a8 fylgdarlaust barn
skuli yfirgefa landid, skal tryggja barninu adstod barnaverndarnefndar til ad tryggja
ad pad sem barninu er fyrir bestu sé haft ad leifarljosi. A8ur en slik akvérdun kemur
til framkvaemda skal Utlendingastofnun ganga ur skugga um bpad ad i rikinu sem
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visad er til séu til stadar fjdlskyldumedlimir, forsjaradilar eda fullnaegjandi
mottokuadstada fyrir bérn.

Athugasemd: Nidurstada um hvort a8 barn sé talid barn i halismedferd hefur verid
byggd & aldursgreiningu & ténnum peirra. Fjdldamargar rannséknir hafa synt ad
slikar aldursgreiningar eru éndkvamar og ekki fullnaegjandi. Taka parf 4 skarid um ad
peir halisleitendur sem halda pvi fram a8 peir séu bérn, fai ad njéta vafans, nema
tryggt sé og sannad samkvaemt éhrekjanlegum gégnum ad ekki sé um barn ad raeda.

5. Hvenzer dkvérdun skuli koma til framkvaemda, Beidni um frestun réttardhrifa skuli
skilad innan 6 kist, sbr. 11. gr. frumvarpsins

Frumvarpid kvedur & um ad dkvardanir i malum skv. c-lid 1. mgr. md ekki
framkvaema fyrr en Gtlendingur hefur fengid feeri 4 ad leggja fram kaeru eda
nidurstada liggur fyrir { mali par sem Uutlendingur hefur déskad eftir frestun
réttardhrifa, Beidni um frestun réttardhrifa skal 16gd fram innan sex klukkustunda
fra birtingu dkvoérdunar,

Athugasemd: Beidni um frestun réttardhrifa hefur i for med sér téluverda vinnu fyrir
karanda og talsmann hans, sé karandi halisleitandi. Sex klukkustundur er ekki
naegur timi til ad Utbua slika beidni. [huga maetti hvort a8 taka skuli upp stadlad form
vegna slikrar beidnar og pa parf ad tryggja ad kaerandi eigi rétt & talsmanni fréd peim
tima sem synjun er kvedid upp og par til keerumedferd hefst. Jafnframt er visad til
athugasemda hér a eftir um heimild til ad stytta frest eda fella nidur

Athugasemd: Visad er til 13. gr. MSE en 6ljést pykir hvernig utlendingum, sér i lagi
haelisleitendum verdur tryggdur réttur sinn til ad fa urlausn stjérnvalda & umsékn
sinni pannig ad mat stjérnvalda uppfylli stjérnarskra, stjérnsyslulég og pa
alpjédasamninga sem [sland er adili ad. Visad er til nylegs déms MDE: IM gegn
Frakklandi frd arinu 2012, par sem fram kemur m.a. umfjéllun um hvort a8
haelisleitendur i slikri flytimedferd fai naudsynlega adstod logmanns og tulks, sja
malsgr. 147, 149, 152-154. (Ath. ad démurinn er eingdngu til ad fronsku en hjdlagt er
py8ing Réttar — Adalsteinssonar & Partners og samantekt & ensku).

147 . The Court finds that in this case the accelerated nature of the procedure did
not allow the applicant to clarify these points, possibly in writing or during a second
interview, even though could, thereafter, dispel the supposed inconsistencies and
provide the missing documents. While the Court recognizes the importance of rapid
action, it considers that it should not be privileged at the expense of the
effectiveness of essential procedural safeguards to protect the applicant against
arbitrary deportation to Sudan.

150. However, the Court observes that the applicant has met in practice
substantial obstacles in the context of this procedure. Above all, the Court highlights
the extremely brief nature of the forty - eight hours allotted to the applicant to
prepare his appeal, particularly with respect to general period of two months into
force before the administrative courts.

152 . ... the Court notes Therefore, having regard to the proceedings before the
administrative judge to new obstacles encountered by the applicant to submit a
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reasoned and documented in a very short time application, with the occasional
assistance of a defense counsel of Office met shortly before the hearing.

153 . ... the Court has serious doubts about the fact that the applicant was able to
effectively assert his complaints under Article 3 of the Convention before the
administrative magistrate In view of the foregoing.

154 . Thus, as to the effectiveness of the internal legal system as a whole, the Court
finds that if the appeals filed by the applicant were theoretically available, their
accessibility in practice has been limited by several factors, mainly related automatic
classification of its request for priority processing in the short time available
remedies and substantive and procedural difficulties of substantiating evidence
while the applicant was in detention or retention

CAT (Committee against Torture) hefur einnig gert athugasemdir vid sambaerilega 48
stunda reglu sem vid lydi er i Noregi:

Note that the CAT also expressed its concerns with regard to the 48-hour procedure
in Norway, which was used for the rejection of asylum-seekers from countries
generally regarded as safe and whose application is assessed as manifestly
unfounded after an asylum interview, CAT recommends Norway to ensure that a
genuine consideration of each individual case can still be provided for under the
“48-hour procedure” and to keep under constant review the situation in those
countries in respect of which that procedure is applied.

CAT Concluding Observations and Recommendations regarding Norway of §
February 2008, CAT/C/NOR/CO/S.

6. Hvenaer dkvérdun skuli koma til framkvamda: Frestur til ad yfirgefa landid, sbr. 12. gr.
frumvarpsins.

Frumvarpid kvedur 4 um ad jafnadi skuli Utlendingi veittur frestur i sjo til 30 daga til
ad yfirgefa landid sjalfviljugur. Heimilt er ad veita styttri frest eda fella hann nidur af
nadnar tilgreindum astadum, m.a. ef hatta er 4 ad Utlendingur muni koma sér undan
framkvaemd dkvordunar, umsokn utlendings um dvalarleyfi eda hali telst
bersynilega tilhafulaus, utlendingur fellur undir c- eda d-lid 1. mgr. 46. gr. a um a8
umsékn hans um haeli verdi ekki tekin til efnismedferdar hér & landi,

Athugasemd: Visad er til pess sem pegar hefur fram komid um adstod I6gmanns og
tulks peirra halisleitenda sem taldir eru saekja um ad tilhafulausu. Halisleitanda
sem fellur undir c eda d lid 1. mgr. 46, gr. a Utl. skal jafnframt eiga rétt & fresti til ad
skjéta slikri dkvordun til kaerunefndar eda démstdla. Pd verSur ad telja ad
naudsynlegt sé ad skyra nanar hvenar hatta er 4 ad utlendingur muni koma sér
undan framkvaemd akvordunar,

7. Halisleitendur sem eru bérn

.

Vidsvegar i frumvarpinu er visad til éryggisventla fyrir pa heaelisleitendur sem eru
bérn. Er pad vel. b6 verdur ad taka af allan vafa um ad halisleitendur sem saekja hér
4 landi um haeli sem bérn, fai ad njéta vafans, nema synt sé fram 4 ad um fullordna
umsakjendur sé ad reeda med Stvireedum haetti. SU framkvaemd sem nu er vid lydi
ad stydjast vid aldursgreiningu & ténnum er ekki naegilega trygg ad mati Réttar.
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EUROPEAN COURT OF HUMAN RICHTS
COUR EUROPEENNE DES DROITS DE LHOMME

Information Note on the Court's case-law No. 149
February 2012

LM. v. France - 9152/09 (/sites/eng/pages/search.aspx#{"appno":['9152/09"]})
Judgment 2.2.2012 [Section V]

Article 13

Effective remedy

Limited effectiveness of remedy available to asylum seeker to challenge deportation order: violation

Facts - The applicant is a Sudanese national. In May 2008 he was arrested by the Sudanese police and spent eight
days in detention and a further two months under surveillance by the authorities, who interrogated him on a weekly
basis using violence. In December 2008 he travelled to Spain with a view to crossing the border into France, carrying a
forged French visa. On his amival at the French border the applicant was arrested for the offences of illegally entering
or staying in France and forgery and use of forged documents, According to his submissions, he immediately said that
he wished to apply for asylum but received no response., He was remanded in custody and appeared before the tribunal
de grande instance, which sentenced him to one month's imprisonment for an offence under the aliens legislation.
According to the applicant, he restated before the court his intention to claim asylum. While in detention he applied to
the administrative court challenging the order for his removal issued by the prefecture on 7 January 2009. The
application was refused. On 16 January 2009 the applicant was placed in administrative detention with a view to his
deportation. He was informed the same day of the possibility of applying for asylum, which he did on 19 January 2008.
His asylum application was registered on 22 January 2009 under the fast-track procedure, and he was therefore
questioned by the French Office for the Protection of Refugees and Stateless Persons (OFPRA) on 30 January 2009.
On 31 January 2009 he was notified of the refusal of his application by OFPRA. He appealed against that decision to
the National Asylum Tribunal (Cour nationale du droit d'asile). Once his asylum application had been refused by
OFPRA, the authorities could take steps to deport him. On 16 February 2009 the applicant applied to the European
Court under Rule 39 of the Rules of Court, seeking to have the order for his deportation suspended. The Court granted
his request for the duration of the proceedings before it. On 19 February 2011 the National Asylum Tribunal granted the
applicant refugee status. In the meantime he had obtained a certificate of residence from his municipality of origin in
Darfur and a medical report issued by a psychiatrist stating that he had been subjected to violence.

Law - Atticle 13 in conjunction with Article 3: The applicant had made use of the remedies available in the French
system in order to assert his complaint under Article 3 of the Convention, applying to OFPRA and then to the National
Asylum Tribunal and appealing to the administrative court against the prefectoral order for his removal. He claimed to
have mentioned his plans to apply for asylum in France while he was still in police custody, to no avail, Only after
being placed in administrative detention had he been able to submit his asylum application to OFPRA. Having been

first in police custody and then in detention, the applicant had been unable to report in person to the prefecture to lodge
his asylum claim as required by French law. Furthermore, the police reports provided some indications that he had
attempted to apply for asylum while he was still in police custody. The authorities had taken the view that the asylum
annliratian Indaad hv the annlicant while in administrative detention had been based on “deliberate fraud” or constituted



duration, given the fact that the case had been complex and had concemed a first-time asylum claim. Lastly, the
shortcomings observed with regard to the effectiveness of the remedies used by the applicant had not been offset at
the appeal stage, as he had not had access to any suspensive remedy before the appeal courts or the Court of
Cassation. In addition, an appeal to the National Asylum Tribunal against OFPRA'’s rejection of an asylum application
did not have suspensive effect when the fast-track procedure had been applied. The deportation of the applicant, for
whom a laissez-passer had already been issued by the Sudanese authorities, had been prevented only by the
application of Rule 39 of the Rules of Court. Hence, while the effectiveness of a remedy within the meaning of
Article 13 of the Convention did not depend on the certainty of a favourable outcome for the applicant, the Court could
not but conclude that, without its intervention, the applicant would have been deported to Sudan without his claims
having been subjected to the closest possible scrutiny. Accordingly, the applicant had not had an effective remedy in
practice by which to assert his complaint under Article 3 while his deportation to Sudan was in progress.

Conclusion: violation (unanimously).

Article 41: Finding of a violation constituted sufficient just satisfaction in respect of any non-pecuniary damage.
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