
Almenn hegningarlög 
(bann við umskurði drengja)

114. mál, 148. lögg'afarþing 2017-2018.

Dear Esteemed Madam or Sir,

I have read with interest about the proposed circumcision ban in Iceland. The law, ethics, and policy of male and 
female genital cutting are my main academic areas of expertise, and I thought I might provide a few resources that 
may be helpful in your governmental deliberations. I am Research Fellow at the Uehiro Centre for Practical Ethics at 
the University of Oxford and Associate Director of the Yale-Hastings Program in Ethics and Health Policy at Yale 
University and The Hastings Center.

First, I am attaching an analysis of a recent court decision in England, in the matter o f B and G, which classified male 
circumcision as a 'significant harm' but then tried to rescue the distinciton between it and female genital cutting by 
appealing to alleged health benefits and a distinction between religion and 'mere' culture. Since this will be a 
common objection to the proposed Icelandic law, I hope you will find this analysis especially helpful. In the essay, 
recently published in the Medical Law Review  by Oxford University Press, I argue that the supposed distinctions 
concerning health and religion are not grounded in fact, but rather stereotypes about the two forms of genital 
cutting. That therefore, I conclude, if non-therapeutic female genital cutting is unlawful, then so must be non- 
therapeutic male genital cutting. This argument is explored further in the attached second essay, "In Defence of 
Genital Autonomy for Children," published by the Journal o f Medical Ethics.

Third, I am attaching an in-press chapter on female and male genital cutting for Cambridge University Press, showing, 
again, that the current legal situation whereby the one is entirely criminalized and the other not is incoherent. The 
fourth essay is a point-by-point comparison of the supposed differences between female and male genital cutting 
and shows that these are, again, not grounded in reality but based on stereotypes.

Now, against this view, and as an effort to shore up 'secular' support for male circumcision, many religious leaders 
will (as noted) appeal to health benefits, which only one pediatric society in the world, the American Academy of 
Pediatrics (AAP), has argued to outweigh the risks, in their now-expired 2012 policy. The attached next two essays 
are critical analyses of the AAP findings on health benefits, and show that their policy was politically motivated, 
whereas the majority view of European health authorities that circumcision cannot be justified on medical grounds is 
better justified.

Finally, I am attaching two essays concerning the demonstrable harms of circumcision, arguing, in brief, that since 
the foreskin itself has value (it has been shown to be the most touch-sensitive tissue of the penis by objective 
measures), its sheer removal is a harm, even if there are no additional surgical complications.

If you prefer more popular, accessible discussions of these ideas, I have a posting with the Journal o f Medical 
Ethics blog exploring the problems with appealing to medicine to arbitrate the morality of childhood genital cutting, 
whether for males or females: http://blogs.bmj.com/medical-ethics/2017/08/15/does-female-genital-mutilation- 
have-health-benefits-the-problem-with-medicalizing-morality/

And here is a short policy report I wrote for the European Parliament with my colleage Dr. Rebecca Steinfeld, a 
prominent Jewish opponent of male and female genital cutting who advocates instead "brit shalom" (covenant 
without cutting): http://euromind.global/en/brian-d-earp-and-rebecca-steinfeld/

I hope these resources are useful as you consider the issue. I am happy to send more papers or to consult on any of 
these matters in greater detail if that would be of use.

Warmly,
Brian D. Earp (titles below)

February 21, 2018

http://blogs.bmj.com/medical-ethics/2017/08/15/does-female-genital-mutilation-have-health-benefits-the-problem-with-medicalizing-morality/
http://blogs.bmj.com/medical-ethics/2017/08/15/does-female-genital-mutilation-have-health-benefits-the-problem-with-medicalizing-morality/
https://en.wikipedia.org/wiki/Brit_shalom_(naming_ceremony)
http://euromind.global/en/brian-d-earp-and-rebecca-steinfeld/
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ABSTRACT
Legal outcomes often depend on the adjudication of what may appear to be straightfor- 
ward distinctions. In this article, we consider two such distinctions that appear in medi- 
cal and family law deliberations: the distinction between religion and culture and 
between therapeutic and non-therapeutic. These distinctions can impact what consti- 
tutes ‘reasonable parenting’ or a child’s ‘best interests’ and thus the limitations that may 
be placed on parental actions. Such distinctions are often imagined to be asocial facts, 
there for the judge to discover. We challenge this view, however, by examining the con- 
troversial case of B and G [2015]. In this case, Sir James Munby stated that the cutting 
of both male and female children’s genitals for non-therapeutic reasons constituted ‘sig- 
nificant harm’ for the purposes of the Children Act 1989. He went on to conclude, 
however, that while it can never be reasonable parenting to inflict any form of non- 
therapeutic genital cutting on a female child, such cutting on male children was 
currently tolerated. We argue that the distinctions between religion/culture and 
therapeutic/non-therapeutic upon which Munby LJ relied in making this judgement 
cannot in fact ground categorically differential legal treatment of female and male chil- 
dren. We analyse these distinctions from a systems theoretical perspective—specifically 
with reference to local paradoxes—to call into question the current legal position. Our 
analysis suggests that conventional distinctions drawn between religion/culture and the 
therapeutic/non-therapeutic in other legal contexts require much greater scrutiny than 
they are usually afforded.
K E YW O RD S: Children, Genital cutting, Religion, Shaping surgeries, Systems theory

I. IN T R O D U C T IO N
Legal reasoning often coheres around the determination of what can appear to be 
binary distinctions. For example, the adjudication of whether an act was lawfUl or
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unlawful may depend upon an assessment of whether it was reasonable/unreasonable, 
proportionate/disproportionate, careless/reckless, and so forth. In terms o f criminal 
and civil law standards that delimit acceptable parental action, consideration of 
whether a practice is religious or cultural or whether an intervention is therapeutic or 
non-therapeutic may be similarly determinative. Practices described as religious or 
therapeutic in nature are typically afforded greater protection from interference by the 
state than those that are described as non-therapeutic or ‘merely’ cultural. Neither of 
these distinctions is straightforward, however. As we shall demonstrate, rather than 
being ahistorical or apolitical in nature, dominant understandings of which practices 
do or do not deserve the labels ‘religious’ or ‘therapeutic’ are shaped by competing 
value claims and by overlapping, often evolving contingencies of culture, power, gen- 
der, race, and social class. As Alice Ludvig notes, law’s ‘dichotomies are not “neutral”; 
they have been the means of fixing meaning in ways that secure power relations and 
inequalities in and of themselves’.1

O ne particularly contentious area in which these binary distinctions are commonly 
drawn concerns the cutting of children’s genitals. W hen such cutting is done to female 
children, it is often said to be a non-religious cultural practice, and one which, more- 
over, has no therapeutic benefit: if legal protection is to be granted, therefore, it 
should be to the girl and her unmodified genitals, rather than to those who might 
wish to cut them. W hen such cutting is done to male children, by contrast, it is com- 
monly said to be a religious practice, and one with at least potential therapeutic bene- 
fit:2 therefore, it must not be restricted— much less forbidden— by law. Accordingly, 
protection in this instance is afforded to the parents, or to the person or persons des- 
ignated by the parents to cut the boy’s genitals.

To interrogate these distinctions we turn to the English High Court decision of B 
and G [2015], in which Sir James Munby, President o f the Family Division, consid- 
ered the current disparity in legal responses to male and female genital cutting 
(MGC, FG C). Potentially marking a shift in judicial thinking, M unby LJ found that 
both  practices can constitute ‘significant harm’. Yet as Carol Smart has noted, ‘harm ’ 
is not ‘a transcendental notion which is automatically knowable and recognizable at 
any m om ent in history by any member of a culture’.5 Rather, it is a culture- and 
context-sensitive notion, which can be shaped by differing perceptions, assumptions, 
and values, and by conscious or unconscious stereotypes about the object(s) o f evalu- 
ation. Accordingly, one of our aims in this article is to shed light on such factors as 
they bear on judgements about harm to children’s bodies— particularly insofar as 
these judgements diverge as a function of the child’s sex or gender.

1 A Ludvig, ‘Differences between Women? Intersecting Voices in a Female Narrative’ (2006) 13(3) 
European Journal ofW om en’s Studies 245, 249.

2 Expert opinion is sharply divided. R  Collier, ‘Ugly, Messy and Nasty Debate Surrounds Circumcision’
(2012) 184(1) Canadian Medical Association Journal E25; BD Earp, ‘Addressing Polarisation in Science’ 
(2015) 41(9) Journal ofMedical Ethics 782.

3 R eB  and G (children) (care proceedings) [2015] EWFC 3.
4 ibid, para 37.
5 C Smart, ‘A History of Ambivalence and Conflict in the Discursive Construction of the “Child Victim” of

Child Abuse’ (1999) 8(3) Social & Legal Studies 391, 392.
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In the ruling by M unby LJ, such divergence re-emerged soon after the initial, ap- 
parently sex and gender neutral, judgement about ‘significant harm ’. In other words, 
M unby LJ sought to ‘rescue’ law’s current position, which treats females and males dif- 
ferently, in the m anner we have just described: by contrasting religion with culture 
and the therapeutic with the non-therapeutic as a way of distinguishing the two types 
of cutting. Although these distinctions are generally accepted in law, and used to eval- 
uate a number of contested practices, we shall argue that in the case o f childhood gen- 
ital cutting, at least, they are not valid.6 Appealing to them, therefore, reveals deep 
contradictions in conventional legal reasoning.

To explain these contradictions we draw on systems theory. Approaching law as an 
autopoietic or self-creating system (self-creating in the sense that it constitutes itself 
from its own systemic elements), one can begin to see how contradictions and even 
paradoxes are an intrinsic feature o f legal change. Rather than seeing such paradoxes 
as a weakness of law, systems theoretical approaches take them  to be a defining and 
generative feature— arising from the need for law to maintain credibility and legiti- 
macy whilst negotiating its internal tensions. O ur focus is on the local paradoxes un- 
derpinning M unby LJ’s ruling— ‘local’ in the sense employed by Oren Perez to 
include ‘doctrinal weaknesses and inconsistencies’.7 These inconsistencies, we argue, 
stem from a differential appraisal of children’s bodies that cannot be justified on the 
basis of an empirically defensible or conceptually lucid account of the harms to which 
they are exposed in having their genitals cut. Instead, such an appraisal rests more 
heavily on harm judgements that track questionable assumptions not only about sex 
and gender, as we have intimated, but also racial identity and ethnic affiliation.

In what follows we show that there are substantial overlaps in both the physical con- 
sequences and symbolic meanings of male and female genital cutting, when the full 
spectrum of such practices is considered and like compared with like. Moreover, these 
consequences and meanings transcend boundaries of health, religion, and culture, 
undermining the usefulness of these categories for justifying sex-based distinctions. 
Drawing on a children’s rights perspective, we suggest that considerations of bodily

6 In this article, we focus on MGC and FGC. Nevertheless, we acknowledge that some of our arguments also 
apply to genital ‘normalising’ surgeries on children born with intersex conditions. Space precludes us from 
extending our analysis here, but we would highlight the following critical assessments, some of which ex- 
plore commonalities among male, female, and intersex genital cutting practices: N  Ehrenreich, ‘Intersex 
Surgery, Female Genital Cutting, and the Selective Condemnation of Cultural Practices’ (2005) 40 Harvard 
Civil Rights-Civil Liberties Law Review 71; M  Fox and M  Thomson, ‘Cutting It: Surgical Interventions and 
the Sexing of Children’ (2005) 12 Cardozo Journal of Law & Gender 82; I Morland, ‘Intimate Violations: 
Intersex and the Ethics of Bodily Integrity’ (2008) 18(3) Feminism & Psychology 425; M  Fox and M 
Thomson, ‘Sexing the Cherry: Fixing Masculinity’ in N  Sullivan and S Murray (eds), Queer(ing) 
Somatechnics: Critical Engagements with Bodily (Trans) Formations (Ashgate, 2009) 107-26; JS Svoboda, 
‘Promoting Genital Autonomy by Exploring Commonalities Between Male, Female, Intersex, and Cosmetic 
Female Genital Cutting’ (2013) 3(2) Global Discourse 237; M  Travis, ‘Accommodating Intersexuality in 
European Union Anti-Discrimination Law’ (2014) 21 European Law Journal 180; F Ammaturo, 
‘Intersexuality and the “Right to Bodily Integrity”: Critical Reflections on Female Genital Cutting, 
Circumcision and Intersex “Normalising Surgeries” in Europe’ (2016) 25(5) Social & Legal Studies 591; M  
Newbold, ‘W hen Parents Choose Gender: Intersex, Children, and the Law’ (2016) 24(4) Medical Law 
Review 474.

7 See O Perez, ‘Law in the Air: A Prologue to the W orld of Legal Paradoxes’ in O Perez and G Teubner 
(eds), Paradoxes and Inconsistencies in the Law (Hart 2006) 3, 22-26.
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integrity and self-determination provide a more compelling basis for assessing the per- 
missibility of genital cutting, regardless of the individual’s sex or gender.8

In so doing, we acknowledge the growing body o f academic commentary arguing 
that neither religion nor culture can justify substantial intrusions into the bodies of 
children or other non-consenting persons, particularly when such intrusions result in 
a perm anent alteration that the individual may later reasonably regard as a harm. W ith 
ritual genital cutting attracting increased legal and regulatory attention in a number of 
European jurisdictions and at the supra-national level,9 and with commonplace as- 
sumptions about such cutting drawing heightened scrutiny from across disciplines, 
such an analysis is timely and essential.

However, the implications of our analysis are not limited to the genital cutting de- 
bate. Successful claims to religious or therapeutic status can have a legitimising effect 
in family and medical law in the context of other contested practices. Given the pri- 
macy of bodily integrity within the cluster of rights that law seeks to protect and pro- 
m ote,10 our discussion bears most directly on other potentially harmful childhood 
body-shaping interventions where the designation therapeutic/non-therapeutic is dis- 
puted. Such interventions include sterilization, ‘normalising’ surgery on children born 
with intersex conditions, ‘virginity restoration’ (ie hymenorrhaphy), limb lengthening, 
growth attenuation, and so forth. To frame our analysis, we begin with an outline of B 
and G, followed by a discussion of some of the empirical and conceptual confusions 
that we claim underlie and undermine its conclusion.

A. B and G
B and G concerned care proceedings brought in the case of two children, B (a 4-year- 
old boy) and G (a 3-year-old girl). The central questions raised by the case were: (i) 
whether G had been subject to FGC; (ii) if she had, did this amount to significant 
harm; and (iii) what then were the implications for her and her brother. It was agreed 
in the process of the hearing that if G had been subject to FGC, it was Type IV, using 
the typology set out by the W orld Health Organization (W H O ).11 Type IV is defined

8 A full discussion of children’s rights, and related debates over the status of parental rights, would take us too 
far afield. But the perspective of the child, and the notion of children’s rights to bodily integrity, self- 
determination, and an open future, are central to this debate. See, eg, M  Fox and M  Thomson, 
‘Reconsidering “Best Interests”: Male Circumcision and the Rights of the Child’ in G Denniston and others 
(eds), Circumcision and Human Rights (Springer 2009) 15. See further, B Shell-Duncan, ‘From Health to 
Human Rights: Female Genital Cutting and the Politics of Intervention’ (2008) 110(2) American 
Anthropologist 225; DL DeLaet, ‘Framing Male Circumcision as a Human Rights Issue?’ (2009) 8(4) 
Journal of Human Rights 405; R  Darby, ‘The Child’s Right to an Open Future: Is the Principle Applicable 
to Non-therapeutic Circumcision?’ (2013) 39(7) Journal of Medical Ethics 463; RS Van Howe, ‘Infant 
Circumcision: The Last Stand for The Dead Dogma of Parental (Sovereignal) Rights’ (2013) 39(7) Journal 
of Medical Ethics 475.

9 SR Munzer, ‘Secularization, Anti-Minority Sentiment, and Cultural Norms in the German Circumcision 
Controversy’ (2015) 37(2) University of Pennsylvania Journal of International Law 503; JS Svoboda, 
‘Growing W orld Consensus to Leave Circumcision Decision to the Affected Individual’ (2015) 15(2) 
American Journal of Bioethics 46.

10 M  Fox and M  Thomson, ‘Bodily Integrity, Embodiment and the Regulation of Parental Choice’ (2017) 
Journal of Law & Society (forthcoming).

11 Note that the W H O  uses the term ‘FGM ’ for Female Genital ‘Mutilation’, which is also the term employed 
by M unby LJ. However, among scholars of genital cutting this term is highly controversial, having been
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as ‘all other harmful procedures to the female genitalia for non-medical purposes, for 
example: pricking, piercing, incising, scraping and cauterization’.12

Given significant problems with the expert evidence, it was found that the local au- 
thority had not proven its case. That is, there was no evidence that G had in fact been 
subjected to FGC. Nevertheless, M unby LJ moved on to address Type IV, which, he 
argued, raised an issue ‘which cannot be shirked’ and which took him to the question 
of ‘male circumcision’.13 In explaining the court’s position, M unby LJ stated that 
whilst W H O  Types I, II, and III FGC are ‘more invasive than male circumcision’, 
some practices falling under Type IV FGC, such as pricking of the clitoral hood, are 
‘on any view much less invasive than male circumcision’. Further, he acknowledged 
that Type Ia, cutting/removal of the clitoral hood or prepuce, ‘is physiologically some- 
what analogous to male circumcision’.16

In making these observations, M unby LJ aligned judicial thinking with an emerging 
consensus concerning clear similarities between male and female genital cutting when 
the full range of practices falling under those labels is considered.17 His ruling, there- 
fore, challenges the dominant view in both the legal and popular imaginations that 
such practices are fundamentally distinct. Looking to earlier case law, for example, 
M unby LJ’s judgment departs from that of Baroness Hale in Secretary of State for the 
Home Office v K  [2006]18 in which she asserted that FGC ‘procedures vary from com- 
munity to community but cannot in any way be compared to the removal of a boy’s 
foreskin’.19 Baroness Hale goes on to cite the UNICEF Innocenti Digest:

criticised on numerous grounds, including its lack of value-neutrality: see B Shell-Duncan and Y Hernlund 
(eds), Female “Circumcision" in Africa: Culture, Controversy, and Change (Lynne Rienner Publishers 2000); 
DS Davis, ‘Male and Female Genital Alteration: A Collision Course with the Law?’ (2001) 11 Health 
Matrix 487. Increasingly, FGC is the preferred term, which we employ here except when quoting others.

12 The W HO typology is: Type I— Partial/total removal of clitoris and/or prepuce. Type Ia, removal of clito- 
ral hood/prepuce only; Type Ib, removal of clitoris with prepuce. Type II— Partial/total removal of clitoris 
and labia minora, w ith/without excision of labia majora. Type III— Narrowing of vaginal orifice with crea- 
tion of seal by cutting/appositioning labia minora and/or labia majora, with/without excision of clitoris. 
Type IV— defined above. W HO, ‘Female Genital Mutilation: Fact Sheet’ (World Health Organization, 
February 2016) < http://www.who.int/m ediacentre/factsheets/fs241/en/>  accessed 4January 2017.

13 Re B and G (n 3) 58.
14 ibid 60.
15 ibid.
16 ibid. The procedures are analogous in that both alter/remove a genital prepuce; however, the penile pre- 

puce is considerably larger: ^ 3 0 -5 0  cm2 in the mature organ. BD Earp, ‘Do the Benefits of Male 
Circumcision Outweigh the Risks?’ (2015) 3 Frontiers in Pediatrics 18.

17 Davis (n 11) 487; M  Fox and M  Thomson, ‘A Covenant with the Status Quo? Male Circumcision and the 
New BMA Guidance to Doctors’ (2005) 31(8) Journal of Medical Ethics 463; K Bell, ‘Genital Cutting and 
W estern Discourses on Sexuality’ (2005) 19(2) Medical Anthropology Quarterly 125; DeLaet (n 8); M  
Dustin, ‘Female Genital M utílation/Cutting in the UK— Challenging the Inconsistencies’ (2010) 17(1) 
European Journal of W om en’s Studies 7; M  van den Brink and J  Tigchelaar, ‘Shaping Genitals, Shaping 
Perceptions: A Frame Analysis of Male and Female Circumcision’ (2012) 30 Netherlands Quarterly of 
Human Rights 417; Svoboda (n 6); BD Earp, ‘Female Genital Mutilation and Male Circumcision: Toward 
an Autonomy-basedEthical Framework’ (2015) 5(1) Medicolegal and Bioethics 89.

18 Secretary ofStatefor the Home Office v K  [2006] UKHL 46.
19 ibid, 91. See also LordJustice Moore-Bick in SS (Malaysia) v Secretary of State for the Home Department

[2013] EWCA Civ 888. That is not to say that the potential harm of M GC has not been recognised by the 
judiciary. See, for example, Wall J ’s judgement in Re J (child's religious upbringing and circumcision) [1999] 2 
FLR678— noting that circumcision is potentially traumatic and may cause unnecessary pain and suffering.
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In the case of girls and women, the phenom enon is a manifestation of deep- 
rooted gender inequality that assigns them  to an inferior position in society and 
has profound physical and social consequences. This is not the case for male cir- 
cumcision, which may help to prevent the transmission of HIV/AIDS.

Hale LJ’s statement is indicative o f the dominant W estern understanding of male and 
female genital cutting practices. Yet, this understanding is mistaken in several respects. 
Before turning to the systems theoretical approach we use to address how law in this 
area has developed and may continue to change, we first highlight some of the key 
misunderstandings that underpin the prevailing view.

B. M aking Distinctions
Theodore Bennett writes that male and female genital cutting ‘are discursively con- 
ceptualized and legally treated as entirely different, even oppositional, practices’.21 
This is in tension, however, with the fact that both the degree o f invasiveness of the 
interventions themselves, as well as the underlying motivations, root causes, ratio- 
nales, and associated symbolic meanings are at times quite similar, the same, or even 
reversed, when comparing like cases. For example, the notion that FGC is always as- 
sociated with or a consequence of sexist and patriarchal norms, representing a lower 
status for women and girls, has been described by one expert as a ‘gross oversimplifi- 
cation’; while at the same time, the patriarchal origins of M GC in some societies (eg 
within Judaism) has been noted many times.24

Specifics will help justify these claims. While it is true that in certain geographical 
contexts, particularly in parts o f northeast Africa, FGC has become associated with 
pre-existing cultural and religious norms that emphasise female chastity and sexual pu- 
rity in some groups, this association is not universal.25 For example, with regard to the 
FGC-practicing Kono ethnic group of Sierra Leone— the country o f origin of the ap- 
plicant in Secretary o f State for the Home Office v K — 'there is no cultural obsession 
with feminine chastity, virginity, or wom en’s sexual fidelity . . .  because the role of the 
biological father is considered marginal and peripheral to the central matricentric 
unit’.26 In Kono society, as in numerous other AfTican ethnic groups, the FGC cere- 
mony is organised and carried out entirely by women, while the analogous ceremony

20 ibid, 93.
21 T  Bennett, Cuts and Criminality: Body Alteration in Legal Discourse (Ashgate Publishing 2015) 68.
22 H  Lightfoot-Klein, ‘Similarities in Attitudes and Misconceptions about Male and Female Sexual 

Mutilations’ in GC Denniston and others (eds), Sexual Mutilations (Springer 1997); van den Brink and 
Tigchelaar (n 17) 417.

23 L Wade, ‘Learning from “Female Genital Mutilation”: Lessons from 30 Years of Academic Discourse’ 
(2012) 12(1) Ethnicities 26. See also AL Obiora, ‘Bridges and Barricades: Rethinking Polemics and 
Intransigence in the Campaign against Female Circumcision’ (1997) 47 Case W estern Reserve Law Review 
275.

24 MS Kimmel, ‘The Kindest Un-cut’ (2001) 16(3) Tikkun 43; SD Cohen, Why arent Jewish Women 
Circumcised? Gender & Covenant in Judaism (University of California Press 2005) 560-78.

25 FS Ahmadu, ‘Rites and Wrongs: An Insider/Outsider Reflects on Power and Excision’ in B Shell-Duncan 
and Y Hernlund (eds), Female “Circumcision" (n 11); J  Abdulcadir and others, ‘Seven Things to Know 
about Female Genital Surgeries in Africa’ (2012) 42(6) The Hastings Center Report 19.

26 Ahmadu, ibid 285.
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for boys is managed entirely by men: in both cases, the primary intention is not to re- 
duce the initiates’ sexual pleasure (nor to reify a lower status for the females),27 but is 
rather to confer on both sexes a community-recognised status as mature adults, 
earned through their participation in a symbolically complex, morally transformative, 
and, in some cases, deliberately painful rite of passage.28

Strikingly, the anthropological record reveals few or no FGC-practicing societies 
that do not also practice MGC, often in parallel and under similar conditions.29 As 
John Caldwell and colleagues have argued, the failure of Anglo-American law, and of 
W estern attitudes more generally, ‘to relate the two types of circumcision is curious 
. . .  because they have probably been regarded by most AfTicans as being related for 
aeons’.30 To return to Secretary o f Statefor the Home Office v K, it is worth noting that 
Bingham LJ is quick to draw a sharp distinction between M GC and FGC based on al- 
legedly differing symbolic meanings. W ith respect to FGC, he argues,

The contrast with male circumcision is obvious: where performed for ritualistic 
rather than health reasons, male circumcision may be seen as symbolizing the 
dominance of the male. FGM  may ensure a young woman’s acceptance in . . .  
society, but she is accepted on the basis of her institutionalised inferiority.31

This analysis is, in certain respects, too easy. To begin, Lord Bingham’s assessment of 
Sierra Leonean society is inconsistent with that of anthropologists who specialise in 
the region, such as Fuambai Ahmadu, a Sierra Leonean-American who has written ex- 
tensively about female and male initiation ceremonies among the Kono ethnic group 
in that context. According to Ahmadu,

Kono culture promulgates a dual-sex ideology, which is manifested in political 
and social organization, sexual division o f labor, and, notably, the presence of 
powerful female and male secret societies. The existence and power of Bundu, 
the wom en’s secret sodality, suggest positive links between excision, wom en’s re- 
ligious ideology, their power in domestic relations, and their high profile in the 
‘public’ arena.32

There are certainly normative gender roles in Kono society, as there are in all socie- 
ties. However, it is far from evident that the role(s) for Kono females is associated 
with a ‘lower’ status, much less a kind of ‘institutionalized inferiority’ as Lord Bingham 
asserts. Ahmadu cautions that ‘Scholars must be wary of imposing W estern religious,

27 See, eg SM James and CC Robertson (eds), Genital Cutting and Transnational Sisterhood (University of 
Illinois Press 2005).

28 B Shell-Duncan and Y Hernlund (eds), Female “Circumcision" (n 11); HD Lyons, ‘Genital Cutting: The 
Past and Present of a Polythetic Category’ (2007) 53(4) Africa Today 3.

29 Abdulcadir and others (n 25); RA Shweder ‘The Goose and the Gander: The Genital Wars’ (2013) 3(2) 
Global Discourse 348.

30 JC  Caldwell and others, ‘Male and Female Circumcision in Africa from a Regional to a Specific Nigerian 
Examination’ (1997) 44(8) Social Science andM edicine 1181.

31 Home Office (n 18) 31.
32 Ahmadu (n 25) 285.
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philosophical, and intellectual assumptions that tend to place enormous emphasis on 
masculinity and its symbols in the creation of culture itself’, leading to the automatic 
conclusion that the male roles must be o f higher status.33 To the contrary, according 
to Ahmadu, women in Kono culture occupy a complementary role to men that is just 
as valued in the local ontology. Making the more general point with reference to other 
FGC-practicing groups, Christine Walley notes that whilst the anthropological record 
supports the view that gender inequality is widespread:

the cultural and historical particulars o f how gender relations are constructed dif- 
ferently in different places, and the alternate sources of power and authority that 
women often hold, are ignored in these generalized assumptions about the op- 
pression of third-world women.34

Indeed, such generalised assumptions may, themselves, be seen as expressions of patri- 
archy, as Arianne Shahvisi has recently argued: ‘An extension of . . .  patriarchy is the 
widespread idea that Europeans must protect women of colour from the “barbarism” 
of men of colour. It is from this misled belief that [Western] hypocrisy around FGM 
stems’. As she illustrates:

UK law codifies the idea that adult women of particular cultures are not as capa- 
ble o f making their own decisions as are other women, let alone as capable as 
men. For, if a woman requests a labiaplasty (say) from a private cosmetic sur- 
geon in the UK, her ethnicity will likely be used to determine her consent status, 
and in turn whether or not the procedure can occur legally. The current law 
[therefore] enforces differential access to [genital-altering] procedures on the
basis ofrace.35

Turning to M GC and patriarchy, there are indeed some contexts in which the genital 
cutting of males is more directly associated with their elevated status, and thus with a 
lowered status for females. In Jewish ritual practice, for instance, only males are enti- 
tled to have their genitals cut as part o f a perceived divine covenant. Shaye D. Cohen, 
the Littauer Professor of Hebrew Literature and Philosophy at Harvard University, ar- 
gues that o f all the rituals from which women are excluded by rabbinic culture, ‘the ex- 
clusion from circumcision is at once the most obvious and the m ost problematic’. As 
he explains, ‘the fundamental inferiority, marginality and Otherness of women were 
so self-evident [throughout Jewish history] that the presence of a covenantal mark on 
the bodies of men, and its absence from the bodies of women, seemed natural and 
inevitable’.36 Contemporary Jews, Cohen argues, ‘especially those sensitive to gender 
issues . . .  might wish to argue that male circumcision needs to be abolished or

33 ibid.
34 CJ Walley, ‘Searching for "Voices": Feminism, Anthropology, and the Global Debate over Female Genital 

Operations’ (1997) 12(3) Cultural Anthropology 405, 420.
35 A Shahvisi, ‘Why UK Doctors Should be Troubled by Female Genital Mutilation Legislation’ (2017) 

Clinical Ethics (forthcoming).
36 SD Cohen, ‘W hy aren’t Jewish W omen Circumcised?’ (1997) 9(3) Gender & History 560, 574.
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de-emphasized as a ritual marker precisely because it has functioned within history to 
discriminate invidiously against wom en’.37

The lesson from these examples— just two of many more that could be raised— is 
that the non-physical ‘meanings’ of M GC and FGC differ from group to group, such 
that there is no single overarching symbolic framework that can quarantine the prac- 
tices from one another on the basis of sex or gender.38 W hen this lesson is combined 
with the ‘overlaps’ in physical consequences between the two procedures (depending 
on type) as recognised by M unby LJ from the bench for the first time, a puzzle is 
raised as to why they have conventionally been seen, at least in W estern discourse, as 
being fundamentally distinct.

There are a num ber of solutions to this puzzle, with cultural familiarity being 
among the most significant.39 Put simply, the W estern world’s familiarity with Jewish 
circumcision since antiquity has contrasted with its long-standing ‘ignorance of female 
circumcision . . .  the discovery [of which] during the eighteenth century was m et with 
a combination o f incredulity, fascination, and horror’.40 In more recent times, it was 
not until the 1970s that African FGC practices were brought into the popular con- 
sciousness (often without any reference to their coincident male counterparts, some 
of which were more physically harmful), primarily through the work of activists fol- 
lowing Fran Hosken who interpreted such cutting as evidence o f global domination 
of women by men.41 But as Walley notes, in their ‘depiction of female genital opera- 
tions for an international audience, the practices became largely severed from their so- 
ciocultural context’. Thus, despite the fact that male and female cutting were 
performed side by side in many of the African ethnic groups whose cultural traditions 
were being written about, in the ‘W estern-oriented literature opposing such practices 
there was an exclusive focus on the torm enting of girls, if not solely by men, then by a 
monolithic patriarchy’.42

This dichotomous discourse continues today. W hen FGC is raised in public con- 
versation, it is usually the most severe forms in the least sanitary conditions that are 
emphasised (the young girl in a rem ote African village being cut and infibulated by a 
village elder), with limited m ention of the more ‘mild’ forms of FGC, such as ritual 
nicking of the clitoral prepuce as is carried out by health professionals in some 
Muslim-majority countries including Malaysia.43 However, when male circumcision is 
the focus of public discourse, it is most often described in its least invasive forms, and 
in sanitary conditions such as a hospital setting (common in the United States), with 
limited awareness of the more extreme and unsanitary forms of M GC that are carried 
out in other contexts (eg ritual circumcision among the Xhosa of South Africa, where

37 ibid, 561.
38 L Leonard, ‘Interpreting Female Genital Cutting: Moving Beyond the Impasse’ (2000) 11(1) Annual

Review of Sex Research 158.
39 N Sullivan, ‘The Price to Pay for our Common Good: Genital Modification and the Somatechnologies of

Cultural (In)difference’ (2007) 17(3) Social Semiotics 395.
40 R Darby, ‘Moral Hypocrisy or Intellectual Inconsistency?’ (2016) 26(2) Kennedy Institute of Ethics Journal

155, 156.
41 Bell (n 17).
42 Walley (n 34) 418.
43 See, AK Rashid and others, ‘The Practice of Female Genital Mutilation among the Rural Malays in North

Malaysia’ (2010) 9(1) Internet Journal of Third W orld Medicine 1.
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more than 400 boys died between 2008 and 2014 due to complications associated 
with their initiations). Such thinking both stems from, and perpetuates, a gendered 
opposition that does not reflect the full reality. As anthropologist Zachary Androus 
has argued:

The fact of the matter is that what’s done to some girls [in some cultures] is 
worse than what’s done to some boys, and what’s done to some boys [in some 
cultures] is worse than what’s done to some girls. By collapsing all of the many 
different types of procedures performed into a single set for each sex, categories 
are created that do not accurately describe any situation that actually occurs any- 
where in the world.45

Consistent with this observation is M unby LJ’s discussion of the ‘curious situation’ 
facing the court. Noting the Muslim identity of the family, he reasoned that it was 
likely that B either was or would in due course be circumcised. Yet:

G’s FGM  Type IV (had it been proved) would have been relied upon . . .  as jus- 
tifying the adoption of both children, even though on any objective view it might 
be thought that G would have [been] subjected to a process much less invasive, 
no more traumatic (if, indeed, as traumatic) and with no greater long-term con- 
sequences, whether physical, emotional or psychological, than the process to 
which B has been or will be subjected.46

Having made these observations, M unby LJ turned to the specifics of the legal case 
before him. Section 31 of the Children Act 1989 provides that before the state can in- 
tervene, the local authority must first prove ‘significant harm ’. In accepting that all 
forms of FGC constitute ‘significant harm ’ for the purposes of care proceedings, 
M unby LJ then asserts that:

Given the comparison between what is involved in male circumcision and FGM 
Type IV, to dispute that the more invasive procedure involves the significant 
harm involved in the less invasive procedure would seem almost irrational. In 
my judgement, if Type IV amounts to significant harm . . .  then the same must 
be so of male circumcision.47

44 M  Douglas and A Nyembezi, ‘Challenges Facing Traditional Male Circumcision in the Eastern Cape’ 
(Human Sciences Research Council, 2015) < http://www.hsrc.ac.za/uploads/pageContent/6391/ 
Presentation%20-%20Challenges%20facing%20traditional%20male%20circumcision%20in%20the%20East 
ern%20Cape.pdf>  accessed 4 January 2017; LL Gonzalez, ‘South Africa: Over Half a Million Initiates 
Maimed under the Knife’ (All Africa, 20 June 2014) < http://allafrica.com/stories/201406251112.html>  
accessed 4 January 2017.

45 ZT Androus, ‘The US, FGM, and Global Rights to Bodily Integrity’ (Rothermere American Institute: US 
and Global Human Rights, University of Oxford, November 2004) < http://www.zacharyandrous.com/ 
The%20US%20FGM%20and%20Global%20HR.pdf>  accessed 16 June 2016, 3.

46 Re B and G (n 3) 62-63.
47 ibid 69.
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C. Justifying Distinctions
This assertion is significant. It is the first time in English law that M GC has been de- 
scribed as a ‘significant harm ’. Nevertheless, since this is the threshold test for care 
proceedings, if ‘significant harm ’ is identified, the question then becomes whether it 
was a result of parental care that fell below what it would be ‘reasonable to expect’ of 
a parent. It is here that M unby LJ identifies a ‘clear distinction’ between female and 
male genital cutting:

There are, after all, at least two important distinctions between the two. FGM 
has no basis in any religion; male circumcision is often performed for religious 
reasons. FGM  has no medical justification and confers no health benefits; male 
circumcision is seen by some (although opinions are divided) as providing hy- 
gienic or prophylactic benefits.48

In other words, M unby LJ rationalises the legal distinction between male and female 
genital cutting in terms of ‘reasonable parenting’ by pointing to purported differences 
between religion and culture, and between the therapeutic and non-therapeutic. In re- 
sorting to these distinctions, M unby LJ’s ruling is, in one sense, a conservative judge- 
ment. But there is a certain nuance in his choice of language which hints at a more 
progressive view. This nuance concerns the question of harm and why the law would 
respond differently to the children in front of him if both had their genitals cut:

The explanation, it must be, is simply that in 2015 the law . . .  is still prepared to 
tolerate non-therapeutic male circumcision . . .  while no longer being willing to 
tolerate FGM  in any of its forms. Certainly current judicial thinking seems to be 
that there is no equivalence between the two.49

The language is tentative and contingent, both temporally and legally. In terms of 
legal contingency, his final ruling is on the ‘narrow’ legal question of the reach of sec- 
tion 31. In terms of temporality, M unby LJ states that ‘in 2015’ and in the light o f ‘cur- 
rent judicial thinking’ law is ‘still prepared to tolerate non-therapeutic’50 cutting of male 
children’s genitals. One way to read this hedge is as follows: ‘for now, at this time, we 
still let this happen’. Assuming that is a fair reading, the suggestion seems to be that 
the situation is untenable. Continuing to use B and G to frame our analysis, in the 
next section we turn to a systems theoretical approach to explain the processes of legal 
change. This approach foregrounds the importance o f scrutinising distinctions that 
serve to underpin the legitimacy of current social and legal arrangements.

II . R A TIO N A LITY , IR R A T IO N A LITY , AND T H E  LEGAL M E T H O D  
From M unby LJ’s tentative language one may infer an implicit understanding of how 
law changes over time. This understanding has a teleological dimension according to 
which society and law are purposefully developing towards a progressive and logical

48 ibid 72.
49 ibid 64-65.
50 ibid 64 (emphasis added).
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end: here, the protection of all children, regardless o f sex or gender, from significant 
bodily harm. As John Harrington has written more generally of beliefs about change 
in medical law, the ‘goals of universality and freedom are taken to be immanent . . .  
[t]he law will work itself clear of impediments to reason and liberty’.51

Systems theoretical approaches provide an alternative model of legal change. Such 
approaches position law as a recursive practice that is operationally closed to its envi- 
ronm ent.52 As such, the legal system makes and remakes itself from its own normative 
resources (court judgements, for example rely on statutory provision and precedent 
cases), while its wider environment is constituted by other self-referential social sys- 
tems (science, medicine, politics, and so forth) as well as the natural world.53 This 
combination of systemic closure and self-reference establishes that ‘a decision on 
lawfulness cannot be replaced by one on truth, profitability or therapeutic benefit and 
remain a legal decision’.54

A systems theoretical understanding of law recognises that there is no foundational 
justification for the distinction between law and non-law. The question of ‘how can 
we rightly or wrongly differentiate the right and the wrong’55 is the foundational para- 
dox that results from this initial distinction— the essentially arbitrary (or violent) 
drawing of a line that designates one side as system (the law) and the other as envi- 
ronment. Hence law, esteemed in classic jurisprudence as the negation of violence— 
the Hobbesian contract— ‘in fact proceeds from it’.56 The reproduction of the distinc- 
tion between law and non-law in every subsequent legal operation has the effect of 
embedding contingency throughout the legal system.57 This means that law is ‘bind- 
ing, but provisional; normative, but arbitrary’.58

Paradox is not only a defining feature of law, but is also generative of it. For as an 
autopoietic system, law ‘cannot but find justification in [its] own circularity and can- 
not but produce regularities . . .  that govern the transformation of their own irregulari- 
ties’.59 This circularity can be seen both in the foundational sense just outlined, but 
also in the form of ‘local’ paradoxes— those ‘decisional paradoxes of daily legal

51 J  Harrington, ‘Of Paradox and Plausibility: The Dynamic of Change in Medical Law’ (2014) 22(3) Medical 
Law Review 305, 305. Nevertheless, M unby LJ also acknowledges less ‘logical’ modes of legal change, quot- 
ing Holmes J  (from The Common Law, 1881): ‘The life of the lawhas not been logic; it has been experience. 
The felt necessities of the time, the prevalent moral and political theories, intuitions of public policy, avowed 
or unconscious, even the prejudices which judges share with their fellow-men, have had a good deal more 
to do than the syllogism in determining the rules by which men should be governed’. This does not seem to 
satisfy Munby LJ, however: ‘the curiosity’ before him ‘remains’. Re B and G (n 3) 64.

52 Whilst it is operationally, or normatively, closed, it is ‘cognitively’ open, drawing on expertise and knowledge 
claims from other systems such as medicine, as we go on to acknowledge.

53 See N  Luhmann, ‘Operational Closure and Structural Coupling: The Differentiation of the Legal System’ 
(1991-92) 13 Cardozo LawReview 1419, 1420.

54 Harrington (n 51) 309 ( emphasis added).
55 N  Luhmann, ‘The Third Question: The Creative Use of Paradoxes in Law and Legal History’ (1988) 15(2) 

Journal of Law & Society 153, 154.
56 Harrington (n 51) 310.
57 G Teubner, ‘“And God Laughed”: Indeterminacy, Self-Reference, and Paradox in Law’ (1990) 7 Stanford 

Literature Review 15, 26.
58 Harrington (n 51) 310.
59 G Teubner, ‘How The Law Thinks: Towards A Constructivist Epistemology of Law’ (1989) 23(5) Law & 

Society Review 727, 736.
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practice’.60 These arise as law addresses contingency in its daily operations and re- 
sponds to dilemmas and pressures that are generated by social and political change. 
Included among these paradoxes are inconsistencies, contradictions, and weaknesses 
in legal reasoning.61

In managing such local paradoxes, law relies on processes of distinction and displace- 
ment. In the context of medical and family law, distinctions can be structured around 
categories such as age, reasonableness, parent, risk, and— as in the present case— the 
religious and therapeutic. The legitimacy or plausibility of such distinctions may then 
be supported by the displacement of the reasoning, and at times decision-making, 
into a different social field (such as medicine) relevant to the claimed distinction. 
Harrington illustrates this process with the example of the law governing the capacity 
of minors to consent to contraceptive treatment, an example that helpfully (for our 
purposes) straddles family and medical law:

A distinction is drawn between over-16s and under-16s: the former are 
presumed competent, the latter must prove that they are. B u t . . .  the actual deci- 
sion on competence in the case of under-16s is displaced to the clinical judge- 
m ent of the doctor. The underlying contingency of legal decision-making in this 
field will be effectively concealed for as long as this regime of distinction and dis- 
placement holds good.62

Rather than a process of logical development, therefore, we have a dynamic of legal 
change that is ordered through processes of distinction and displacement. A local par- 
adox will be ‘solved’ by a process that relies on (increasingly fine) distinctions and— 
at times— the mobilisation of knowledge claims or decision-making from another 
social field. Paradoxes cannot be truly eliminated, however. Instead, they can only be 
bypassed by the drawing of further system-internal distinctions,63 or by displacement 
into the environment. The task of making such strategies plausible is one that belongs 
necessarily to the judge.64

This understanding of the basis for legal reasoning can help us make sense of 
M unby LJ’s judgement in B and G, as well as the wider discursive field within which it 
sits. The inconsistent treatm ent of M GC and FGC has typically been managed by 
drawing distinctions on the basis of harm. So, FGC is constructed as always harmful 
no matter how slight the intervention nor how sterile the equipment used, whereas 
M GC is constructed as always a benign parental choice, no matter how much of the 
foreskin is excised or the means by which this takes place.65 Yet, this distinction

60 G Teubner, ‘Dealing with Paradoxes of Law: Derrida, Luhmann, Wietholter’ in O Perez, G Teubner (eds), 
Paradoxes and Inconsistencies in the Law  (Hart Publishing 2006) 50.

61 Perez (n 7) 22-26.
62 Harrington (n 51) 311.
63 See J  Hendry and C King, ‘How Far is Too Far? Theorising Non-conviction-based Asset Forfeiture’ (2015) 

11(4) InternationalJournal o fLaw in Context 398, 404.
64 Harrington (n 51) 306.
65 Indeed, in the latter case, the risk of harm is typically reduced to and equated with the risk of ‘surgical com-

plications’, RDarby, ‘Risks, Benefits, Complications and Harms’ (2015) 25(1) Kennedy Institute ofEthics 
Journal 1; BD Earp, ‘Infant Circumcision and Adult Penile Sensitivity’ (2016) 7(4) Trends in Urology &
M en’s Health 17. Even more peculiarly, in the case of M GC but not FGC, the risk of harm is often
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strains credulity. Because law’s distinctions and displacements must be perceived as 
reasonable for it to maintain its credibility, a tension is created that must be resolved.

Whilst much of the immediate commentary on B and G interprets it as reasserting 
the distinction between male and female forms of genital cutting,66 or actively fails to 
engage with M unby LJ’s reasoning (at times uncritically restating the assumptions he 
challenges),67 we see the case as providing the potential for a shift in judicial thinking. 
M unby LJ no longer accepts the blanket harm distinction that has been automatically 
asserted in previous rulings, such as Secretary of State for the Home Office v K. It is no 
longer plausible due to the simple fact that there are legally prohibited forms of FGC 
that are on any view less physically harmful than even the most mild yet legally toler- 
ated forms of MGC. According to M unby LJ, therefore, both male and female chil- 
dren suffer ‘significant harm ’ in the eyes of the law.

M unby LJ’s reconsideration of harm acts as a (momentary) ‘reparadoxification’: 
his statement foregrounds the inconsistent logic of the current legal position. How, 
then, is this paradox managed? In the case of B and G, it is managed by drawing dis- 
tinctions based on, and displacing responsibility into, the domains of religion and 
medicine. However, the stability of this solution is open to question. As Teubner ar- 
gues, partial or temporary management of inconsistencies along one dimension 
‘promises no solution o f the crisis, but at m ost its . . .  postponem ent, concealment, 
[and] repression. It is only a matter of time before the crisis breaks out again’.68 One 
possibility, therefore, is that, just as the prior distinction relying on (gendered) under- 
standings of harm has lost its plausibility— at least to M unby LJ— so too will the new 
distinctions relying on religion and medicine. In this context, ‘scholarly and other cri- 
tiques may function as "irritations” provoking the legal system to reconsider’ its tem- 
porary and partial solutions.69 In the following sections, we undertake such an 
analysis by questioning the plausibility of M unby LJ’s distinctions and displace- 
m ents— that is, his attem pted ‘deparadoxifications’— before returning to the implica- 
tions o f this assessment for legal change.

II I .  T H E  T H E R A P E U T I C /N O N - T H E R A P E U T I C  D I S T I N C T I O N
W e begin with the distinction drawn between the therapeutic and the non- 
therapeutic. To understand the relationships among gender, genital cutting, and medi- 
cine, it is useful to consider some of the historical factors that led to the adoption of

articulated in terms offailure to cut male children— eg the child will be harmed due to being teased for hav- 
ing unmodified genitals or face other social disadvantages. W hen similar points are raised concerning ‘uncir- 
cumcised’ females, however, what is proposed is a change to social norms, not their genitals. BD Earp and R 
Darby, ‘Circumcision, Sexual Experience, and Harm’ (2017) University of Pennsylvania Journal of 
International Law (in press).

66 See, for example, G Morris, ‘W hat Can be Learnt from the First FGM Case?’ (lexisnexis, 4 February 2015) 
< http://blogs.lexisnexis.co.uk/family/what-can-be-learnt-from-the-first-fgm-case/>  accessed 16 June 2016; 
REnglish, ‘Male Circumcision can be Part of “Reasonable Parenting”, but No Form of FGM is Acceptable -  
Family Court’ (UK Human Rights Blog, 18 January 2015) < https://ukhum anrightsblog.com /2015/01/18/ 
male-circumcision-can-be-part-of-reasonable-parenting-but-no-form-of-fgm-is-acceptable-family-court/>  ac- 
cessed 25 September 2016.

67 See, for example, RD McAlister, ‘A Dangerous Muddying of the Waters?’ (2016) 24(2) Medical Law 
Review 259.

68 Teubner (n 61) 48.
69 J  Harrington, Towards ARhetoric ofMedical Law (Routledge Glasshouse 2017) 26.
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M GC by Anglophone doctors in the 19th century. After providing this brief historical 
context, we identify problems with the frequent assertion that M GC is therapeutic 
whilst FGC has no health benefits.

Male circumcision emerged at a time of medical experimentation on the genitals of 
both sexes. Male and female genitals were subject to exploratory cutting, cauterising, 
and other interventions aimed at ‘curing’ a number of related Victorian scourges in- 
cluding hysteria, masturbation, degeneracy, insanity, and neurasthenia.70 At the centre 
of this experimentation was a desire to manage sexuality and fears o f sexual excess in 
both sexes. Thus FGC was embraced in a number of European countries and the 
United States, although it was treated with scepticism in the UK by most doctors 
(with a handful of notable exceptions).71 Whilst medicine’s experimentation with clit- 
oridectomies and other ‘clinical’ interventions aimed at the vulva was fairly short 
lived,72 the 1890s saw male circumcision become routine in Anglophone nations.73 
The entrenchm ent of M GC at that time has been explained in terms of cultural anxi- 
eties regarding hygiene, masturbation, and sexually transmitted diseases, which saw 
the foreskin become ‘the most vilified normal anatomical structure of the body’.75

Cultural anxieties concerning masturbation were particularly influential and fo- 
cused on the individual child (who risked enfeeblement, paralysing lethargy, and per- 
haps insanity),76 the family (threatened by m en more interested in ‘self-pleasure’ than 
procreation),77 and the ruling classes (a weakened ruling class ‘stock’ was seen as 
threatened by working class and immigrant populations who were perceived to be 
stronger and reproducing at a greater rate).78 As Michel Foucault notes in The History 
of Sexuality, ‘precocious sexuality was presented from the eighteenth century to the 
end of the nineteenth as an epidemic menace that risked compromising not only the 
future health o f adults but the future of the entire society and species’.79 Against this 
backdrop, M GC was believed to militate against masturbation as it reduced the inci- 
dence of adhesions and irritations which would otherwise lead to the penis being 
touched, thus encouraging ‘self-abuse’. Some advocates of circumcision believed 
that the anti-masturbation effects were bolstered by the pain of circumcision, which

70 GP Miller, ‘Circumcision: Cultural-legal Analysis’ (2002) 9 Virginia Journal of Social Policy and the Law 
497; M  Thomson, Endowed: Regulating the Male Sexed Body (Routledge 2008).

71 R  Darby, A  Surgical Temptation: The Demonization of the Foreskin and the Rise of Circumcision in Britain 
(Chicago University Press 2005) 143. The best-known advocate of ‘female circumcision’ in the UK was the 
prominent doctor Isaac Baker Brown. IB Brown, On the Curability of Certain Forms of Insanity, Epilepsy, 
Catalepsy and Hysteria in Females (Robert Hardwicke 1866).

72 However, note that FGC was available as a ‘medical’ procedure on some health insurance plans— chiefly as 
a treatment for such conditions as ‘hysteria’— in the US until the 1970s. SB Rodriguez, Female Circumcision 
and Clitoridectomy in the United States (University of Rochester Press 2014).

73 Darby (n 72) 143.
74 R  Darby, ‘Circumcision as a Prevention of Masturbation: A Review of the Historiography’ (2003) 36 

Journal of Social History 737.
75 CJ Cold andJRTaylor, ‘The Prepuce’ (1999) 83 BJU International 34.
76 Thomson (n 71).
77 S Garlick, ‘The Biopolitics of Masturbation: Masculinity, Complexity, and Security’ (2014) 20(2) Body & 

Society 44.
78 Thomson (n 71).
79 M  Foucault, The History ofSexuality (Penguin 1990) 146.
80 Miller (n 71) 527.
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would create an association in the mind of the child between touching the penis and
81pain.

This early adoption of M GC as an individual and population level health interven- 
tion has circulated in different guises since this period. Whilst claims that now appear 
outlandish (that M GC will cure asthma, gout, alcoholism, malnutrition, eczema, and 
so forth)82 have diminished, certain associations have persisted. Early pro- 
circumcision, anti-masturbation narratives were often linked not just with claims about 
hygiene, but also claims regarding sexually transmitted diseases. As a result, circumci- 
sion became an intended prophylaxis against (incurable) syphilis and was later mobi- 
lised against gonorrhoea.83

In contemporary terms, M GC continues to be prom oted by some medical figures, 
primarily situated in the United States, on the basis that it may reduce the risk of uri- 
nary tract infections (UTIs), some sexually transmitted infections, and penile cancer, 
among other diseases. W ith respect to UTIs, boys with normally developing anatomy 
have an approximately 1% risk o f infection in the first fewyears of life regardless o f cir- 
cumcision status, and these can be cured with antibiotics as they are for girls. 
As Benatar and Benatar explain, ‘U TI does not occur in 99.85% of circumcised infant 
males and in 98.5% of un-circumcised infant boys’.84  Accordingly, it would take more 
than 100 circumcisions to prevent a single UTI.85 As for penile cancer, this is rare in 
developed countries, such that it would take between 909 and 322,000 circumcisions 
to prevent a single case.86 This leaves primarily the claimed risk-reduction concerning 
sexually transmitted infections, which are preventable without surgery, often curable 
with antibiotics, and, if not curable, at least manageable with medications.

Notwithstanding these caveats, circumcision has recently been proposed as a pub- 
lic health response to HIV/AIDS, focused in the context of Sub-Saharan AfTica. Here, 
evidence from three Randomized Control Trials suggests a partial protective effect of 
adult, voluntary circumcision against female-to-male transmission of HIV in areas 
with high base rates o f such transmission and low baseline circumcision prevalence. 
The scientific validity and ethics of these trials have been hotly debated.88 M ore im- 
portantly, however, the relevance of these findings to circumcision of infants or 
young children, especially in more developed countries with different epidemiological 
environments and patterns o f HIV transmission, is unknown. The balance of

81 See, for example, AW Johnson, ‘On an Injurious Habit Occasionally M et with in Infancy and Early 
Childhood’ (1860) 7 Lancet 344.

82 M iller(n71) 527.
83 M  Fox and M  Thomson, ‘HIV/AIDS and Male Circumcision: Discourses of Race and Masculinity’ in M  

Fineman and M  Thomson (eds), Masculinity, Feminism and Law (Ashgate 2013) 97-113.
84 M  Benatar and D Benatar, ‘Between Prophylaxis and Child Abuse: The Ethics of Neonatal Male 

Circumcision’ (2003) 3 American Journal of Bioethics 35, 40.
85 AAP, ‘Male Circumcision’ (2012) 130 Pediatrics e756.
86 ibid.
87 See Fox and Thomson (n 84) 798; M  Fox and M  Thomson, ‘The New Politics of Male Circumcision: 

HIV/AIDS, Health Law and Social Justice’ (2012) 32(2) Legal Studies 255.
88 See discussion in M  Frisch and BD Earp, ‘Circumcision of Male Infants and Children as a Public Health 

Measure in Developed Countries’ (2016) 19 Global Public Health 1.
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opinion among global health authorities is that there is little or no such relevance.89 
Nevertheless, as has been evident throughout the history of medicalised MGC, the 
purported benefits have become entrenched in public, including legal, discourse.

In this context, it is worth considering the putative benefits of circumcision in rela- 
tion to other modes of health promotion. To begin, it is likely that removing tissue 
from most locations on a child’s body would reduce the future risk of medical prob- 
lems affecting that tissue or introduced to other parts of the body through it. Yet as 
Eike-Henner Kluge argues, if this logic were accepted more generally, ‘all sorts of 
medical conditions would be implicated’ and we would find ourselves ‘operating non- 
stop on just about every part of the human body’. So, routinely removing parts of 
the paediatric vulva, such as the labia minora, for instance, might come to be seen as a 
sensible means of reducing the future risk of vulvar cancer in female individuals (ac- 
cording to this framework). Yet it is currently impermissible to collect the data that 
would be needed to support such an intervention, since neonatal or early-childhood 
labiaplasty is illegal in W estern countries.

The question, therefore, is not whether certain health benefits may in fact follow 
from simply removing the tissue or body part in question, but whether those benefits 
are sufficient to outweigh the costs and harms of the intervention (physical, monetary, 
and moral) in light of alternative modes of prevention that are less risky and less inva- 
sive, as well as more effective and less ethically contentious. Given this analysis, the 
plausibility of the distinction based on ‘health benefits’ can be challenged from at least 
two directions. The first direction involves critiquing the studies that purport to show 
health benefits in the male case, and /o r arguing that even if these benefits do exist, 
they are not sufficient to outweigh the costs and harms. This is a common strategy, 
and it reflects the dominant view o f health professionals who have considered the 
matter outside the United States.92

The second direction for challenging the distinction is less common, and relies on 
the fact that the apparent difference between male and female forms of genital cutting 
with respect to health benefits may in large part be a consequence of the current legal 
situation, rather than a valid prior justification for it. Specifically, as alluded to above, 
due to the fact that all forms of FGC are prohibited by law in W estern countries, it is 
not possible to conduct an adequately controlled scientific study to determine 
whether a minor, sterilised form of the procedure in childhood would in fact confer 
some kind or degree of health benefit. And yet the vulva, compared to the penis, pro- 
vides if anything an even more hospitable environment to bacteria, yeasts, viruses, and 
so forth, such that removing moist folds of tissue (with a sterile surgical instrument) 
might very well reduce the risk of associated problems.

89 JA Bossio and others, ‘A Review of the Current State of the Male Circumcision Literature’ (2014) 11(12) 
Journal of Sexual Medicine 2847; see also Appendix 2, RACP, ‘Circumcision of Infant Males’ (Royal 
Australasian College of Physicians, 2010) < https://www.racp.edu.au/docs/default-source/advocacy-library/ 
circumcision-of-infant-males.pdf>  accessed 20 March 2017.

90 EH Kluge, ‘Dr. Kluge Responds’ (1994) 150(10) Canadian Medical AssociationJournal 1542.
91 Frisch and Earp (n 89).
92 ibid. See also M  Frisch and others, ‘Cultural Bias in the AAP’s 2012 Technical Report and Policy Statement 

on Male Circumcision’ (2013) 131(4) Pediatrics 796; RACP (n 90).
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We do not advocate that this be done. W e are simply pointing out that the claimed 
lack of health benefits for childhood FGC is based on a near-exclusive focus on its 
m ost invasive and least hygienic forms, and on a paucity of research into any possible 
health advantages that might be associated with its m ore minor and most hygienic 
forms. As the medical historian Robert Darby has pointed out, official bodies working 
against FGC including the W H O  ‘have condemned medicalization of the procedure 
and funded massive research programs into the harm of the surgery’. H e sees it as 
ironic that:

[the] W H O  also frames male circumcision as a public health issue - but from 
the opposite starting point. Instead of a research program to study the possible 
harms o f circumcision, it funds research into [its] benefits . . .  In neither case, 
however, is the research open-ended: in relation to women the search is for 
damage, in relation to men it is for benefits; and since the initial assumptions in- 
fluence the outcomes, these results are duly found.

Even so, as we have suggested, the health benefits that have been attributed to male cir- 
cumcision, particularly as it is performed in childhood, and particularly in the Western 
context that is most relevant to the legal reasoning employed by Munby LJ and others, 
are generally agreed to be modest at best. This conclusion is further strengthened 
when the claimed benefits are weighed against the countervailing risks and other draw- 
backs of circumcision and the fact that they are generally achievable by other, less inva- 
sive, more autonomy-respecting means (ie safer sex practices and basic hygiene).

IV. C U LT U R E  VERSUS R E L IG IO N  
W hat about the plausibility o f the distinction based on religion? According to M unby 
LJ, ‘FGM  has no basis in any religion [whereas] male circumcision is often performed 
for religious reasons’.95 This is a common view. As Margherita Brusa and Y. Michael 
Barilan note, this distinction between cultural and religious motivations is widespread 
in the popular imagination:

It is implied that ‘religious’ [ie, male] circumcision deserves protection and even 
assistance on the grounds of respect for people’s faiths and own perception of 
divine commandments, whereas ‘cultural’ [ie, female] circumcision is more like 
a habit that deserves less tolerance.

This view is problematic for at least two reasons, both of which challenge M unby LJ’s 
attem pted resolution of the paradox concerning harm. First, there is a good argument 
to be made that, within Islam at least, the religious justification for FGC is no weaker, 
on textual grounds, than it is for MGC, as we shall detail. And second, even if a

93 Darby (n 40) 157.
94 See Frisch and others (n 93).
95 Re B and G (n 3) 55.
96 M  Brusa and YM Barilan, ‘Cultural Circumcision in EU Public Hospitals’ (2009) 23(8) Bioethics 470, 471.
97 M Johnson, ‘Male Genital Mutilation: Beyond the Tolerable?’ (2010) 10(2) Ethnicities 181.
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practice were only cultural in nature, this would not entail that it was any less deserv- 
ing of moral or legal respect. Indeed, whilst human rights were not raised in the court, 
international hum an rights provisions protect both religion and culture.98 Moreover, 
case law both domestically and in the European Court o f Hum an Rights has stressed 
equal protection and provided an expansive definition of culture or belief. In terms of 
European jurisprudence on belief, what is required for legal protection is that a belief 
attains ‘a certain level of cogency, seriousness, cohesion and importance’.99 In fact, in 
the m onth that followed B and G, the UK Employment Appeals Tribunal held that 
what is required is that a belief is ‘fundamental or integral to a person’s individuality 
and daily life’. As such, the cultural or religious origins of a belief or sense of obliga- 
tion do not determine the level of its legal protection.

To return to our first point, although FGC is often associated with Islamic culture, 
no m ention of FGC is found in the Q ur’an: this is often taken as evidence that the 
practice is not religious.101 However, just as in Judaism and Christianity where ‘bind- 
ing religious obligations can arise from oral teachings and extrabiblical sources (eg, 
rabbinic teachings, papal encyclicals), Islam looks to other sources to interpret and 
supplement Koranic teachings’, such as the Hadith, the prophetic sayings of the 
prophet Mohammed. Accordingly, as Alex Myers notes:

[I]n Sunni Islam, the dominant branch of Islam, two of the four schools of juris- 
prudence, Shafi’i and Hanbali, consider Type 1 female circumcision to be obliga- 
tory, while the other two schools, Maliki and Hanafi, recommend the practice. 
The scriptural supportfor this is no weaker than thatfor male circumcision— both 
are derived from the secondary source of Islamic law . . .  the Hadith . . .  and nei- 
ther is to be found in the Qur’an.103

To assert that because it is not in the Q ur’an it is not part o f the religion is, as Dena 
Davis notes, ‘as nonsensical as telling a Roman Catholic that because there is no pro- 
hibition against abortion in the Bible she cannot claim to be opposed to abortion on 
religious grounds’.104 Arora and Jacobs similarly argue that outsiders to a religious tra- 
dition ‘cannot infer the practices of a religious system from a literal reading of its ca- 
nonical texts’. So, for example, ‘It is no more possible to define Islam within the four 
corners of the Quran than to define Christianity (which includes traditions ranging 
from Presbyterian to Pentecostal to Greek Orthodoxy) solely from a reading of the

98 Whilst our analysis focuses on the distinction drawn between religion and culture, we are aware of argu- 
ments that courts have implicitly drawn further distinctions between different religions, in the sense of being 
more willing to challenge the legitimacy of the practices of some religions (notably Islam) more than others. 
See L Peroni, ‘Religion and Culture in the Discourse of the European Court of Human Rights’ (2014) 
10(2) InternationalJournal o fLaw in Context 195.

99 Campbell and Cosans v UK App no 7511/76, 22 March 1983.
100 General Municipal and Boilermakers Union v Henderson [2015] UKEAT 0073_14_1303, 62.
101 Davis (n 11) 532.
102 ibid.
103 A Myers, ‘Neonatal Male Circumcision, If N ot Already Commonplace, would be Plainly Unacceptable by 

M odern Ethical Standards’ (2015) 15 (2) AmericanJournal ofBioethics 54, 55 (emphasis added).
104 Davis (n 11) 532; KS Arora and AJ Jacobs, ‘Female Genital Alteration: A Compromise Solution’ (2016) 

42(3) Journal of Medical Ethics 148, 151.
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Bible’. Rather, ‘the content o f religious belief and practice are guided by interpretive 
texts and traditions’.105

W ith respect to genital cutting practices in particular, Brusa and Barilan explain 
that the claimed distinction between the religious and the cultural is also historically 
unfounded: ‘Research on the historical development of [both male and female] cir- 
cumcision demonstrates very intricate links bridging religion, institutions of social 
power and metamorphoses in meaning and practice over time and space’. In practice 
as well as conceptually, then, religion and culture are not abstract, independent enti- 
ties that maintain stable logical relationships with each other.106 Supportive of this 
view is the work o f Francis Raday, who argues that the schematic separation o f culture 
and religion ‘does not accurately represent the way in which traditionalist cultures and 
religion actually in te ract . . .  [as] there appears to be a correlation between certain cul- 
tural practices and the religious environments in which they thrive’.107 But even if reli- 
gion and culture were conceptually distinct, independent entities, there would be little 
reason to think that a cultural practice was less worthy of legal protection than a reli- 
gious one. Importantly, in a context in which we are looking at how law treats male 
and female individuals differently, Brusa and Barilan suggest that the distinction be- 
tween religion and culture reflects biases in both class and gender. As they point out, 
the religiously educated (disproportionately m en) locate and justify their practices in 
theological terms, while those less versed in official theological teachings (dispropor- 
tionately women), may explain their equally valued goals in ‘cultural’ terms that are 
perceived to be less authoritative. The authors state:

[W ]e do not see a reason for trying to rank the value of circumcision to 
Senegalese Christians relative to those of tribal Africans or observant Muslims.
In the same vein, we do not suppose that the few religious sentiments of a secu- 
lar person, even an atheist, deserve less consideration than the religious values of 
the most piously orthodox, or o f one who follows the ways of an ethnic group 
without adherence to any creed whatsoever.108

Davis makes a related point, asking her readers to compare two scenarios which she 
populates with a series o f ‘matched’ couples. In the first scenario, she refers to a deeply 
religious Muslim couple who believe that they are religiously obligated to cut their 
daughter’s genitals. In respect o f this, they are willing to accept a medicalised ritual 
‘nick’ to m eet this obligation. Davis matches this couple with a similarly religious 
Jewish couple who wish to have their son cut in a religious ceremony. In these circum- 
stances, and sitting comfortably with M unby LJ’s initial reasoning, Davis argues that it 
is difficult to reconcile why the first couple’s actions would be illegal and the second’s 
not. Further, ‘If we imagine that the Muslim girl’s experience will be a tiny nick with 
proper pain control in a hospital context, while the Jewish boy’s experience will be a

105 Arora andJacobs, ibid 151.
106 Brusa and Barilan (n 97).
107 F Raday, ‘Culture, Religion, and Gender’ (2003) 1(4) International Journal of Constitutional Law 663, 

675-76.
108 Brusa and Barilan (n 97) 472.
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somewhat larger operation by a nonmedical practitioner without adequate pain con- 
trol, the justification becomes even more difficult’.109

In Davis’s second scenario, a Jewish couple is planning a circumcision performed 
by a physician in a surgical setting. Whilst the couple state that they will not educate 
him religiously and do not know if he will ever join a synagogue, they believe that to 
leave him uncut is ‘unthinkable’. To leave him uncut ‘will make him look odd to his 
Jewish friends, may have a negative effect on his ability to marry a Jewish girl, and will 
bring down the wrath of their parents’.110 Davis matches this couple with a sub- 
Saharan AfTican couple vague about their religious beliefs but who feel that to leave 
their daughter uncut will be in some sense un-Islamic. Further: ‘they have good reason 
to fear that their daughter, if left uncircumcised, will be laughed at, perhaps ostracized, 
and have a very difficult time marrying within their culture’. As she concludes, and as 
we are inclined to agree, it is difficult to locate a sound justification for respecting the 
first couple’s ‘mix o f beliefs and custom, but not the second’.111

V. LEGAL IRRITA N T S AND CHANGE 
In the preceding sections, we have challenged the validity, coherence, and consistency 
of the distinctions that are often used to justify differential treatm ent of M GC and 
FGC. In doing this we identify certain ‘irritants’, questioning the sustainability of the 
current legal position. Until recently, the conventional distinctions have relied on 
forms of knowledge that have been relatively secure from such irritation by activists 
and academics. Religion and medicine have both functioned as ‘black boxes’, absorb- 
ing inconsistencies, contradictions, and challenge.113 There is now significant dissent 
in terms of health-based claims, and changes in medicine more generally— including 
evidence-based practice and clinical guidelines— have further dented this black box. 
Religion, by contrast, remains more secure although the identification o f ‘harm’ threat- 
ens this status: in other contexts, W estern law does not allow parents to harm their 
children simply because it is called for or sanctioned by some religion. The religious 
black box is also threatened by a growing body of scholarship that challenges the dis- 
tinction between religion and culture, as well as by work that seeks to foreground the 
lack of homogeneity in religious practice. In terms of the latter, one might draw atten- 
tion to the adoption by some Jewish communities of the brit shalom welcoming cere- 
mony (which is gender neutral and which does not involve any genital cutting) as an 
alternative to the traditional brit milah.115 Legal change may thus continue, as these

109 Davis (n 11) 565.
110 ibid.
111 ibid 566.
112 See G Teubner, ‘Legal Irritants: Good Faith in British Law or How Unifying Law Ends Up in New 

Divergencies’ (1998) 61 M odern Law Review 11.
113 Harrington (n 51) 305.
114 Indeed, harm has been posited as delimiting the special treatment that religion is afforded by law. See R

Plant, ‘Religion, Identity and Freedom of Expression’ (2011) 17(1) Res Publica 7.
115 See N  Bivas, ‘Choosing Brit Shalom Over Brit Milah’ (Beyond the Bris, 24 April 2012) < www.beyondtheb

ris.com/2012/04/choosing-brit-shalom-over-brit-milah.html> accessed 4 January 2017; MD Reiss ‘Brit 
Shalom Information’ (Britshalom.info, 2016) < http://www.britshalom.info/>  accessed4January2017.
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black boxes are opened and additional light is cast on the complexity of what is ‘usu- 
ally taken to be simple and inevitable’.116

Viewed through the lens of children’s rights, the standing o f B and G is ambiguous. 
Whilst M unby LJ identifies M GC as causing significant harm, this is nevertheless 
done in the specific context of section 31— and the harm is then characterised as aris- 
ing from parental behaviour that in 2015 the law ‘is still prepared to tolerate’. This 
limited reading played out in the case of Re L and B (children) (Specific Issues: 
Temporary Leave to Removefrom the Jurisdiction; Circumcision) 7  that was heard just 
over a year after B and G. The case involved a dispute between separated parents re- 
garding the care and upbringing of two boys aged 6 and 4. This case concerned, inter 
alia, an application by the father to have the two boys circumcised in accordance with 
the Muslim faith in which the children were being raised. The m other objected to the 
cutting of the boys and argued that this should be left for the boys themselves to de- 
cide when they were com petent to make the decisions. In assessing the legal position 
regarding circumcision, Roberts J provides a detailed account o f Re J [1999],118 Re S 
[2004],119 and the judgement that has served as the basis of our analysis. In address- 
ing B and G, Roberts J  observed that according to M unby LJ, ‘“reasonable” parenting 
is treated as permitting male circumcision’. In other words, in the first case since B 
and G we see that M unby LJ’s careful consideration o f M GC has been reduced to its 
conservative conclusion.

There are three points to note, however. First, Roberts J  declined to make the order 
allowing the father to circumcise the two boys. She claimed that she was ‘simply deferring 
that decision to the point where each of the boys themselves will make their individual 
choices once they have maturity and insight to appreciate the consequences and longer 
term effects of the decisions which they reach’. This claim is consistent with the earlier 
post-separation cases of Re J and Re S and moves us towards a consensus in such cases 
and in the academic literature. This consensus recognises that children have a right to 
bodily integrity and to participate in important decision-making that affects them.

Secondly, whilst we see a rather minimal (if legally correct) response to M unby 
LJ’s wider reasoning, the potential impact o f his statement regarding the comparability 
of harms is nevertheless still great: it is an authoritative statement by one of the UK’s 
leading judges. The legal and cultural life of judicial statements can be unpredictable 
and designating M GC as causing ‘significant harm ’ may have effects beyond the con- 
fines of the case and the specific consideration of section 31. Yet whether this happens 
will rely, to a large extent, on the response of activists and academics. As we have

116 Harrington (n 51) 319.
117 [2016] EW HC 849 (Fam).
118 R eJ (child's religious upbringing and circumcision) [1999] 2 FLR 678.
119 Re S (Specific Issue Order: Religion: Circumcision) [2004] EW HC 1282 (Fam).
120 [2016] EW HC 849 (Fam) (n 118) [52].
121 ibid 143.
122 The right of children to participate in decision-making that affects them has long been recognised in health 

care law and practice, see: M  Donnelly and U  Kilkelly, ‘Child-friendly Health Care: Delivering on the Right 
to be Heard’ (2011) 19(1) Medical Law Review 27-54. For a discussion of the conflict between parental 
rights and the child’s right to bodily integrity in the context of non-therapeutic procedures see, B Lyon, 
‘Obliging Children’ (2011) 19(1) Medical Law Review 55-85 and ‘“The Good that is Interred in Their 
Bones”: Are There Property Rights in the Child?’ (2011) 19(3) Medical Law Review 372.
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emphasised, these groups may provide critiques that function as irritations, ‘provoking 
the legal system to reconsider and abandon’ the inadequate solutions it proposes to 
the paradoxes it creates.123 Here M unby LJ’s less than wholehearted turn to the reli- 
gion/culture and therapeutic/non-therapeutic distinctions provides a renewed focus 
for these activists and academics.

Finally, there is one more paradox that remains to be addressed. Following the line 
of cases Re J, Re S, and Re L and B there is authority for stating that in post-separation 
families where there is disagreement about the cutting of a male child’s genitals, the 
decision is likely to be deferred until the boy is old enough to make this decision for 
himself. This deferral recognises the harm, pain and risks involved, as well as the 
child’s right to make decisions regarding his own body and perm anent marks of reli- 
gious affiliation.124 The paradox here is that the law only recognises the child as hav- 
ing these rights when the parents disagree. W here the parents agree, these rights are 
not protected.

V I. C O N C L U S O N S
Many scholars now view the non-consensual, medically unnecessary surgical alteration 
of male, female, and indeed intersex children’s genitals as morally impermissible, and 
a growing minority endorses efforts to eliminate these practices. In this article, we 
have challenged the differential treatm ent of genital cutting on the basis of gender, 
highlighting recent changes in understandings of harm that echo the way in which 
other harms experienced by children have become knowable at different times.125 
Further, we have interrogated two distinctions that are often uncritically asserted to 
justify the current legal position, and we have found that they do not withstand scru- 
tiny. Our analysis has relevance to other parental actions where claims to therapeutic 
benefit or religious observance are used to justify choices that may violate children’s 
rights. Specifically, the analysis presented here should provoke greater scrutiny of the 
cultural and historical particularities of such distinctions and demarcations. Whilst our 
analysis is most relevant to body-shaping surgeries where the designation therapeutic/ 
non-therapeutic is contested, it is also relevant to other parental decision-making in 
non-medical contexts where fundamental rights, such as the right to education, may 
be violated.

The ultimate afterlife of B and G cannot be anticipated with certainty. It might be 
that the potential significance o f M unby LJ’s approach to harm is lost as subsequent 
cases sideline his nuanced analysis, as occurred with L and B.126 Alternatively, it might 
be that the judgement inspires movement towards a point at which male and female 
forms of non-therapeutic genital alteration are no longer discussed in separate dis- 
courses, whether from a legal or moral perspective. This alternative future is possible 
when we consider law according to a systems theoretical approach that foregrounds

123 Harrington (n 51) 313.
124 These rights were recognised in a controversial case in Cologne in 2012: Landgericht Koln (Cologne 

District Court), Judgment on May 7 [2012] No 151 Ns 169/11. For discussions of this case and the re- 
sponse of the German government, see GB Levey, ‘Thinking about Infant Male Circumcision after the 
Cologne Court Decision’ (2013) 3 Global Discourse 326; Munzer (n 9); Earp and Darby (n 65).

125 Smart (n 5) 391.
126 S ee(n118).
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its contingent management of local paradoxes and the generative potential of chal- 
lenging its inconsistencies:

[P]aradoxes are far from being simply technical problems, quietly impelling legal 
evolution. Rather they constitute points of entry for political struggle in law and, 
thus, a focus for multiple strategies to establish and re-establish the terms and ar- 
rangements o f social life.

In this article, we have identified ‘points of entry’ for those who regard the law as it 
currently stands as falling short of protecting and equally valuing all children’s right to 
bodily integrity. Society must now consider how tolerant it is willing to be of prac- 
tices which permanently shape children’s bodies in the service o f culture or religion, 
before the child can make his or her own determination.
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In defence of genital autonomy 
for children
Brian D Earp

ABSTRACT
Arora and Jacobs (2016) assume that liberal societies should tolerate non-therapeutic infant 
male circumcision, and argue tha t it fo llows from this tha t they should similarly tolerate— or even 
encourage— w hat the authors regard as 'de minimis' forms of female genital m utila tion (as 
defined by the World Health Organization). In this commentary, I argue tha t many serious 
problems w ou ld  be likely to fo llow  from a policy o f increased tolerance for female genital 
mutilation, and that it may therefore be time to  consider a less to lerant attitude toward non- 
therapeutic in fant male circumcision. Ultimately, I suggest that children of whatever sex or 
gender should be free from having healthy parts of their most intim ate sexual organs either 
damaged or removed, before they can understand w ha t is at stake in such an intervention and 
agree to  it themselves.

INTRODUCTION
In their target article, Arora and Jacobs1 
contend, among other things, that if non- 
therapeutic infant male circumcision 
should be widely tolerated, then so should 
some forms what the W HO calls ‘female 
genital mutilation’ (or FGM).2 1 Indeed, 
there are numerous substantial overlaps, 
both physical and symbolic, between these 
two types of genital alteration that are not 
very widely appreciated;3-10 accordingly, I 
have prepared an online supplementary 
appendixii in which I outline some of the 
main morally relevant features that they 
share. For now, however, let us consider 
only the conditional argument put 
forward by the authors, namely that: ‘a 
liberal society that tolerates expression of 
culture and/or religion in the manner of 
male circumcision should also permit 
certain de m i n i m is [female genital alter- 
ing] procedures’.1

I offer a different perspective. Rather 
than proceeding from the premise that 
non-therapeutic, non-consensual male 
genital alteration (MGA) is clearly permis- 
sible (and should therefore be widely

T h e  te rm in o lo g y  h e re  is n o to r io u s ly  
c o n te n tio u s : see, f o r  e xa m p le , D a v is3 f o r  an 
in -d e p th  d iscuss ion . I  w i l l  s im p ly  f o l lo w  A ro ra  
a n d  Jacobs in  u s in g  ‘ fe m a le  g e n ita l a lte ra t io n ’ 
(F G A )  fo r  th e  re m a in d e r o f  th is  essay.
“ A va ila b le  a t h t tp : / /d x .d o i.o r g /1 0 .1 1 3 6 /  
m e d e th ic s -2 0 1 5 -1 0 3 0 3 0 . Please n o te  th a t th is  
a p p e n d ix  a lso in c lu d e s  a m o re  d e ta ile d  
response  to  m a n y  o f  A ro ra  a n d  Jacobs’s m o re  
p ro b le m a tic  c la im s , fo c u s in g  o n  th o se  th a t I  d id  
n o t  have th e  ro o m  to  address in  th e  m a in  te x t 
o f  th is  c o m m e n ta ry .
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tolerated in liberal societies) to the con- 
clusion that purportedly ‘de minimis’ 
forms of non-therapeutic, non-consensual 
female genital alteration (FGA) should 
also be permitted, I will instead move in 
the opposite direction. My strategy will be 
to highlight some of the downsides that 
seem likely to follow from an increased 
tolerance for FGA in Western societies, 
and use this as a premise from which to 
argue that it may be time to consider a 
less tolerant position towards MGA. 
Please note that I will not be arguing in 
favour of a ‘ban’ on MGA (for reasons I 
go into elsewhere)11-13 but rather for its 
being strongly discouraged, perhaps 
through some form of regulation (akin to 
the proposal by Ben-Yami in an earlier 
issue of this journal).14

SOME PROBLEMS W ITH INCREASING  
TOLERANCE FOR FGA IN WESTERN 
SOCIETIES
Here are some problems that seem likely 
to follow from a more tolerant position 
towards FGA.

Legal problems
FGA, including its ‘m inor’ forms, is cur- 
rently illegal in the vast majority of liberal 
societies (I will focus on so-called Western 
countries, such as the USA, Canada,
Australia and the countries of
Europe).15 16 To change this situation, at 
least according to one plausible interpret- 
ation, it would require that the laws
regarding physical assault on a minor be
rewritten, potentially creating widespread 
disturbances and inconsistencies through- 
out their respective legal systems. This is 
because, as some scholars have argued, 
cutting into a child’s genitals w ithout a 
medical diagnosis, and without its

Earp BD. J M ed Ethics Month 2016 Vol 0 No 0

informed consent, meets the formal defin- 
ition of criminal assault under the legal 
codes of most of these societies.4 17-20 
(Please note that this view assumes that 
parental ‘proxy’ consent is invalid for such 
procedures, for which arguments have 
been given elsewhere.)20-22 Indeed, in its 
move to ban FGA in 1997, the US 
Congress stated ‘that it ‘infringes upon the 
guarantees of rights secured by Federal 
and State law, both statutory and constitu- 
tional’. That is to say, [non-therapeutic] 
female genital cutting [without consent] 
was already unlawful’ prior to the enact- 
ment of specific legislation.23

A further issue, as Blackstone noted 
more than 200 years ago, is that ‘the law 
cannot draw [a] line between different 
degrees of violence’24 [p. 270]. W hat this 
means is that if any particular act of vio- 
lence—such as the cutting of a child’s 
body in the absence of medical necessity, 
perhaps especially with the effect of dam- 
aging or removing functional tissue—is 
legally permitted, then fraught decisions 
have to be made ‘as to where within the 
continuum of violence the limits are to be 
fixed’25 [p. 129]. This, in turn, could 
open the door for interested parties to 
argue, for any proposed act of cutting, 
that it is not ‘violent enough’ to warrant 
the placement of limitations on parental 
decision making.4 More on this will be 
said in a subsequent section.

An additional problem is that changing 
the law would remove at least one import- 
ant tool that reformers from within the 
affected communities can appeal to, in 
their quest to end the spectrum of FGA 
practices. Specifically, many women from 
established immigrant groups report that 
they do not wish to continue subjecting 
their daughters to FGA (for an excellent 
review of the evidence concerning ‘cul- 
tural change after migration’ with respect 
to this issue, see the work of Johnsdotter 
and Essén)26 but they may face pressure 
from fellow group members.27 This can 
make it difficult for any one parent or 
family to unilaterally challenge, much less 
abandon, the tradition: as Mackie has 
argued, it is a collective action 
problem.28 29 W hat a legal prohibition 
allows, then, is for reformers from within 
these groups to be able to point to the law 
and say, ‘I have no choice but to keep my 
daughter’s genitals intact’, effectively 
resolving the social dilemma.27 30

Finally, as Ludbrook argues, ‘the law is 
an important symbol and if [it] allows 
parents, carers and teachers to [so much 
as hit their] children’, much less cut into a 
physically and symbolically sensitive part 
of their bodies, ‘it is sending a message to

1
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these people and to the community gener- 
ally that children are not entitled to the 
same right to bodily integrity as adults’25 
[p. 129].

Against this view, Arora and Jacobs 
argue that (what they regard as) ‘de 
minimis’ forms of FGA ‘do not constitute 
a human rights violation’ with respect to 
bodily integrity, because they have ‘no 
more effect than other accepted proce- 
dures performed on minors for esthetic 
enhancement’.1 In previous writings, they 
have listed mole removal and cosmetic 
orthodontia as examples of such proce- 
dures.31 But as I have suggested elsewhere:

‘ th e  g e n ita ls  ( in  p a r t ic u la r )  m ig h t  p la u s - 
ib ly  be seen as h a v in g  a sp e c ia l, even 
u n iq u e  p sych o se xu a l s ig n ifica n ce  c o m - 
p a re d  to  o th e r  p a rts  o f  th e  b o d y , w h ic h  
c o u ld  m ake  th e ir  u n -co n s e n te d  a lte r-  
a t io n  m o re  l ik e ly  to  be e xp e rie n c e d  
( la te r  o n )  as a h a rm . [T h is ]  c o u ld  h e lp  to  
e x p la in  w h y  th e re  is an a c tive  ‘g e n ita l 
a u to n o m y ’ m o v e m e n t in  th e  U n ite d  
States, E u ro p e , a n d  e lse w h e re — fu e le d  
b y  w o m e n , m en , a n d  in te rs e x  p e o p le  
w h o  are e x tre m e ly  re s e n tfu l a b o u t th e ir  
c h i ld h o o d  g e n ita l su rge ries— b u t n o t  an 
a n t i-o r th o d o n t ic s  m o v e m e n t o r  an a n t i-  
m o le  re m o v a l m o v e m e n t’32 [p .  4 5 ].

More could be said about this disagree- 
ment. For a thoughtful analysis of the 
right to bodily integrity as it applies to 
preautonomous individuals, see the essay 
by Ungar-Sargon in a recent issue of this 
journal.33 See also the work of Darby on 
a child’s ‘right to an open future’.34 For 
an extended articulation of my own views 
concerning the ethics of ostensible 
‘enhancement’ procedures in children, see 
the references here.5 12 35 36 ui

Regulatory problems
Another problem with the authors’ pro- 
posal has to do with monitoring and regu- 
lation. As Arora and Jacobs concede, their 
suggestion might ‘open the door’ for 
‘more invasive procedures [to be carried 
out] under the guise of de minimis proce- 
dures’,1 thereby increasing the overall 
level of harm. In response to a similar 
policy proposal by the American Academy 
of Pediatrics (AAP) in 2010 (see later dis- 
cussion), the Somali-born writer and 
activist Hirsi Ali asked: ‘how could we tell

iiiO f  p a r t ic u la r  re leva n ce  is th e  essay, ‘B e tw e e n  
M o r a l R e la tiv is m  a n d  M o r a l H y p o c r is y : 
R e fra m in g  th e  D e b a te  o n  ‘F G M ’, ’ in  press a t th e  
K e n n e d y  In s t i tu te  o f  E th ic s  J o u rn a l.  T h e  
acce p te d  m a n u s c r ip t is a va ila b le  o n lin e  ahead  o f  
p r in t  he re : h t tp s ://w w w .a c a d e m ia .e d u /1 0 1 9 7  
8 6 7 /B e tw e e n _ m o ra l_ re la tiv is m _ a n d _ m o ra l_ h y p o  
c r is y_ R e fra m in g _ th e _ d e b a te _ o n _ F G M _ .

that parents who want to ensure that their 
daughter will be a virgin on her wedding 
night will not have her (legally) nicked 
[on one day] and then a few months later 
(illegally) infibulated?’37 Indeed, as Leye 
and colleagues point out, ‘in some com- 
munities, traditional circumcisers will 
‘redo’ girls if they notice that only an inci- 
sion has been made’38 [p. 368].

The authors’ response to this type of 
objection is that ‘given the widespread 
nature currently’ of the more invasive 
procedures, ‘if even a few girls undergo a 
de minimis procedure instead of a more 
invasive one due to this strategy then the 
strategy is appropriate’.1 However, they 
do not provide any evidence that the 
more invasive procedures are in fact 
‘widespread’ in Western countries, specif- 
ically, which is the legal setting most rele- 
vant to their arguments (and readership); 
in fact the recent survey by Johnsdotter 
and Essén stands in direct contrast with 
this scenario.26 Moreover, if permitting 
‘m inor’ forms of FGA actually had the 
effect of lending a ‘cloak of respectabil- 
ity’ to all FGA procedures—a possibility 
that Arora and Jacobs themselves raise, 
but do not adequately consider—then 
the more invasive forms might very well 
increase in number, leading (again) to 
greater harm overall. Since the authors 
do not provide any persuasive evidence 
in favour of their own predicted 
outcome as opposed to this plausible 
alternative, it is unclear why we should 
endorse their policy proposal, even on 
consequentialist grounds.

A related problem is more practical in 
nature. How would the actual cutting ses- 
sions be monitored (and by whom) to 
make sure that only the ‘right am ount’ of 
tissue was being incised, damaged, or 
removed? Arora and Jacobs admit that 
this is a problem with their proposal. But 
instead of addressing it, they simply divert 
attention to other problematic practices. 
As they write: ‘The concern regarding 
amount of tissue being removed is ... not 
unique to FGA, but is similar to male cir- 
cumcision as well as cosmetic surgeries on 
adults’.1

They are right to raise the example of 
male circumcision. At least one underdo- 
cumented risk of this procedure, espe- 
cially when carried out in infancy, is the 
removal of too much tissue—sometimes 
causing painful erections when the child 
grows up.39-42 To put it simply, there is 
no ‘dotted line’ showing where to cut 
around an infant’s diminutive penis, just 
as there is no determinate location where 
the foreskin ends and where the rest of 
the penis begins. This uncertainty in

terms of where to cut, and the associated 
risk of cutting away too much, arguably 
speaks in favour of deferring the surgery 
until the organ has reached its full size. 
Then, the individual whose genital integ- 
rity is at stake can indicate exactly how 
much tissue - if any -iv he would like to 
have removed, and he can do so under 
conditions of informed consent.

A similar analysis applies to FGA proce- 
dures. In fact, this parallel leads us directly 
to the other diversion mentioned by the 
authors, namely, ‘cosmetic surgeries on 
adults’. The key w ord is ‘adults’. If an 
adult female wishes to undergo a genital 
surgery (to choose the most pertinent 
example) for cosmetic, cultural, religious 
or other reasons, there is indeed, as Arora 
and Jacobs point out, a non-trivial risk 
that too much tissue will be removed, or 
that the surgery will yield unsatisfactory 
results in any number of other ways. But 
this would be mitigated by the fact that 
the surgery was undertaken voluntarily. In 
other words, the primary (moral) differ- 
ence between consensual genital surgery, 
and both FGA and MGA carried out on 
children, is that an adult can assess the 
relevant risks in light of her own goals 
and values, and determine whether they 
are ‘worth it’ to her, all things consid- 
ered.35 43 A child has no such recourse.

Speaking generally, then, the suggestion 
of harm tolerance when it comes to inter- 
ventions into children’s bodies is unten- 
able. In part, this is due to ‘the difficulty 
it presents in terms of specifying an 
appropriate threshold for harm that could 
be measured in an objective way’4 [p. 98]. 
As Van Howe notes, the meaning of 
‘harm’, in practice, therefore, will inevit- 
ably be left up to the interpretational 
vagaries of each provider, perhaps in con- 
sultation with the child’s parents.44 This 
vagueness creates a problem: ‘there are 
practitioners, especially in cultures where 
female circumcision is common, who fer- 
vently believe that more invasive forms of 
female circumcision’—that is, forms that 
even Arora and Jacobs reject— ‘do not 
pose risks of physical or psychological 
harm’44 [p. 167]. In fact, these providers 
could easily make selective appeals to 
studies from the medical literature that 
appear to show health-based benefits for 
FGA,4 as well as an absence of serious 
harms,45 much as some supporters of 
MGA are prone to do.46 47 W hen the 
many purported cultural benefits of FGA

ivT h e  o v e rw h e lm in g  m a jo r i ty  o f  m e n  w h o  g ro w  
u p  w i th  in ta c t g e n ita lia  d o  n o t  go  o n  to  p u rsu e  
c irc u m c is io n  la te r  o n .

2 Earp BD. J M ed Ethics Month 2016 Vol 0 No 0
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Box 1 W hat are the likely effects of 
procedures resembling labiaplasty  
on a w om an's sexual experience?

As Runacres and Wood note, 'the labia 
minora are h ighly innervated along the 
entire free edge, and are involved in the 
process o f engorgement during sexual 
arousal. It follows therefore that 
labiaplasty has the potential to  remove 
tissue that contributes to  sensory sexual 
arousal'. In fact, 'the labia minora are 
second only to  the clitoris fo r both 
sensation and sensitivity and are more 
sensitive than the vaginal in tro itus '.49 In 
addition, the labia can be orally and 
manually manipulated, which may yield 
particular sensations tha t w ould be 
physiologically impossible if the tissue 
were removed— an outcome tha t Arora 
and Jacobs seem to  regard as irrelevant. 
W hether such an outcome is on balance 
negative, o f course, cannot be 
'scientifica lly ' determined; rather, it 
depends on an individual's sexual 
preferences. For example, for those for 
whom  the ab ility  to  fondle, etc., the 
labia is an im portant part o f the ir sexual 
activity, the surgical reduction or 
elim ination o f this tissue w ould indeed 
be expected to  'have an adverse effect 
on ... sexual satisfaction'. The upshot is 
that everyone is different. Thus, as 
Johnsdotter has argued, there is no 
consistent relationship between type or 
degree o f genital cutting— w hether in 
females, males or intersex people— and 
subjective sexual pleasure later on. 
Hence: 'the current academic focus on 
the role o f genitalia in understanding 
sexual pleasure is a dead end. W hile 
genitalia usually are central to  sexual 
activity, and can be seen as a 
prerequisite for sexual intercourse, it is a 
misapprehension to  see the state of 
them (cut or uncut) as determ inative of 
the individual's experience o f the sexual 
encounter. Consequently, ongoing 
debates on enhancing or detrim ental 
effects o f circumcision practices often 
miss the point, since they are based in 
too narrow a theoretical fram ework of 
sexual pleasure'59 [p. 262]. See online 
supplementary appendix for further 
discussion.

are factored in, Van Howe continues, 
‘practitioners could easily convince them- 
selves that any harm is more than offset 
by the many perceived benefits’44 
[p. 167].

M edical problems
Potential problems concerning clinical and 
surgical matters have been raised by Leye 
and colleagues. They write: ‘it is difficult 
to avoid damaging the clitoris when per- 
forming a [‘de minimis’] incision, espe- 
cially in genitalia that are not fully 
developed'. Moreover, ‘complications 
(such as shock, infections, sepsis, and 
bleeding) are difficult to avoid [entirely], 
even with [such a minor] incision'38 
[p. 368]. Thus, as Goldman has stated, 
the assumption that ‘de minimis'  interven- 
tions into a child's vulva really are essen- 
tially harmless is ‘debatable'. As he goes 
on to write: even if it could be shown that 
the harm is, in some sense, ‘relatively 
minor, it is still harm. Certainly, there is 
physical harm or risk of physical harm 
any time a cutting instrument contacts 
sensitive genital tissue'.48 He concludes, 
then, that the ‘burden of p roof' is on 
those who argue that the risk of harm is 
trivial.

How Arora and Jacobs could meet this 
burden is unclear. First, as they note, it is 
currently illegal in Western societies to 
perform FGA procedures in children, so it 
is impossible to collect the very data that 
would be needed to make their case. But 
let us just assume that the ban were lifted. 
How long would it be reasonable to allow 
for such procedures to be performed in 
the absence of high-quality long-term 
follow-up data (concerning such vital 
issues as the effects of these procedures 
on, eg, sexual function, sensation and sat- 
isfaction) before it became possible to 
show that they had, in fact, been more 
harmful than Arora and Jacobs guessed 
that they would be?

An example should elucidate the 
danger. Consider ‘procedures resembling 
elective labiaplasty as performed in 
Western nations', which Arora and Jacobs 
use to illustrate category 2 of their pro- 
posed typology. This refers to interven- 
tions that ‘create morphological changes, 
but are not expected to have an adverse 
effect on reproduction or on the sexual 
satisfaction of the woman or her 
partner'.

Arora and Jacobs argue that such proce- 
dures should be considered permissible in 
young girls, so long as they are requested 
by the parents. Problematically, however, 
the only available studies assessing repro- 
ductive and sexual outcomes associated

with this particular intervention stem 
from surgeries performed on consenting 
adult women (or older adolescents); and 
even then the data are woefully incom- 
plete.49 But—again—let us just assume 
that, one day, researchers do produce a 
robust and convincing benefit-to-risk (or 
benefit-to-harm)50 profile for non- 
therapeutic labiaplasty or similar proce- 
dures carried out on adults. Even so, we 
could not be sure that the profile would 
apply to children.32 For one thing, sexual 
outcomes, in particular, are highly subject- 
ive;51 and the women who undergo pro- 
cedures akin to labiaplasty and 
subsequently report on their effects are 
unlikely to be representative of the 
general female population. This is 
because, overwhelmingly, they will have 
pursued their elective genital surgeries 
precisely because they were unsatisfied 
with their labia/vulva in some way, and 
wanted a change. In the case of a young 
girl, however, we cannot know, in 
advance, how she will (later) regard her 
own vulva—she might value her genitals 
in their intact state very highly—and so 
we are not in a position to judge how 
their modification would affect her sexual 
experience.

Sexual problems
Against this view, it might be argued that 
if genital tissue is excised early enough, a 
girl will not ‘know what she is missing' 
when she reaches an older age. Similar 
arguments are raised in support of per- 
forming male circumcision as early as pos- 
sible. But this does not guarantee a 
‘harmless' outcome. On the contrary, such 
an intervention could just as easily lead to 
feelings of loss or resentment—whether 
or not the surgery itself was consciously 
remembered. After all, a woman might 
reasonably wonder what sex, masturba- 
tion, and so on would have been like had 
her vulva been left intact, and feel angry 
that she was not given the chance to find 
out. In line with this perspective, there are 
indeed many documented reports of 
women (as well as men and intersex 
people) who had their genitals modified 
for non-therapeutic reasons in early child- 
hood, who do in fact experience anger 
and resentment. These feelings, in turn, 
have the potential to impact negatively on 
sexual experience, quite apart from any 
‘purely '  physical effects that would ensue 
from the loss of sensitive tissue (see 
Box 1).22 27 52-56

The lesson here is that classification of 
childhood genital surgeries based on ‘pre- 
dicted' effects on sexuality is a mistake. 
Since everyone’s genitals are unique

(including the specific distribution of 
nerve endings, how sensitive the tissue is 
in different parts, and so on), and since 
people have different attitudes towards 
intact versus modified genitals, as well as
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different sexual preferences that can range 
rather widely, it is not ethically useful to 
make bland, medicalised statements about 
expected sexual satisfaction considered as 
an ‘average' effect of some intervention. 
This is especially the case given that such 
an outcome is typically measured by 
reductive ‘scientific' surveys involving 
numbered scales or similar, often failing 
to control for socially desirable
responding.32 57

Indeed, Arora and Jacobs's willingness 
to rely on such statements in their 
endorsement of both male31 and female1 
forms of non-therapeutic genital alter- 
ation, rather than proceeding cautiously 
and recognising the limitations— or even 
nonexistence—of the pertinent data,32 is 
worrying. When a child's genitals are on 
the line, along with the prospect of dimin- 
ishing his or her future sexual function 
and/or satisfaction (the latter of which is a 
highly subjective notion), we should be 
extremely careful about making assump- 
tions of no harm when the available data 
are so weak and contentious.

Cultural problems
A further problem is that Arora and 
Jacobs's proposal is culturally incoherent. 
On the one hand, they decry ‘culturally 
insensitive' laws and language that seek 
to eliminate female genital ‘mutilation'. 
But on the other hand, they offer a 
made-up, ‘medicalised' ritual of their 
own design, without explaining how this 
would satisfy the real-life cultural 
impulses of the families who endorse 
FGA. As they themselves state, ‘We are 
. not suggesting that people whose 
beliefs or sense of propriety leads them 
to perform these procedures on their 
children would necessarily accept altera- 
tions to their practices to conform to the 
authors’ views of what is acceptable’.1 
Indeed—why would they? As Hirsi Ali 
has written: ‘To understand this problem, 
we need to begin with parental motives. 
The ‘nicking' option is regarded as a 
necessary cleansing ritual . the clitoris 
is considered to be an impure part of the 
girl-child and bleeding it is believed to 
make her pure and free of evil spirits'. 
Problematically, however, for girls in at 
least some communities, the point of 
FGA is ‘to ensure their virginity ... and 
to curb their libido to guarantee sexual 
fidelity after marriage'. Thus, when FGA 
is intended ‘to ensure chastity before 
marriage and to curb female libido . 
the nick option [would not be] sufficient' 
from a cultural perspective.37

Political problems
Finally, there is almost no chance that 
Arora and Jacobs's suggestion will actually 
be taken up by lawmakers: it is a political 
non-starter. This can be inferred from the 
debacle that ensued in 2010, when the 
AAP issued a policy similar to the one pro- 
posed by the authors, in the name of ‘cul- 
tural sensitivity'. As Arora and Jacobs 
discuss, it was summarily retracted ( just 
1 month later) after it was met with fierce 
opposition and even outrage.58 
Opponents of the AAP policy included 
survivors of FGA such as Ayaan Hirsi Ali37
and Soraya Mire;58-60 members of its own 
ranks;44 61 62 distinguished doctors from 
other countries;63 US lawmakers;64 and 
organisations such as Equality Now, an 
international advocacy network fighting to 
end female genital cutting.65 v In fact, I 
expect that Arora and Jacobs's own pro- 
posal (as well as perhaps the Journal o f  
Medical Ethics, for publishing it) will be 
met with a similar outcry. While their 
article constitutes an interesting (if unori- 
ginal)3 academic exercise, Western soci- 
eties have, for the most part, reached the 
seemingly irreversible conclusion that 
sharp objects should not be taken to the 
vulvas of little girls, unless it is to save 
their life or health.11 Importantly, many 
immigrant communities in these same 
societies— derived from populations 
where FGA has traditionally been per- 
formed—have reached the same conclu- 
sion, and have willingly given up the 
practice.26 It would be sobering for those 
who have struggled towards this end to 
see such progress reversed.

There are numerous other problems 
with Arora and Jacobs's proposal, includ- 
ing misleading (or inaccurate) citations 
concerning key empirical assertions, but I 
do not have the space to cover them all in 
detail in this response. Instead, I refer the 
reader once again to the online supple- 
mentary appendix accompanying this

vS im ila r  p a tte rn s  have p la y e d  o u t  in  o th e r  
c o u n tr ie s . F o r e xa m p le , as L e ye  e t a l38 [p .  3 6 7 ] 
re p o r t  ( in te rn a l re fe rences o m it te d ) :  ‘ In  1 9 9 2 , 
tw o  researchers in  th e  N e th e r la n d s  s u b m itte d  a 
re p o r t  to  th e  D u tc h  M in is t r y  o f  H e a lth  in  
w h ic h  th e y  p ro p o s e d  th a t as a step to w a rd  th e  
to ta l e ra d ic a tio n  o f  th e  p ra c tic e , in c is io n s  o f  th e  
c l ito r is  be a llo w e d  in  cases w h e re  th e  p a re n ts  o r  
fa m i ly  w a n te d  to  c irc u m c ise  a g ir l.  T h is  k in d  o f  
in c is io n  w as co n s id e re d  as a n o n m u t ila t in g  
fo r m  o f  ‘ fe m a le  c irc u m c is io n ',  as F G M  is 
c o m m o n ly  re fe r re d  to  in  th e  N e th e r la n d s . T h is  
re p o r t 's  re c o m m e n d a tio n  p ro v o k e d  a p u b lic  
deba te  a b o u t th e  issue th a t re s u lte d  in  th e  to ta l 
re je c tio n  o f  a n y  fo r m  o f  F G M  a n d , m o re o v e r, 
th e  re je c t io n  o f  a n y  a tte m p ts  to  d if fe re n t ia te  
b e tw e e n  m u t i la t in g  a n d  n o n m u t ila t in g  fo rm s  o f  
‘ fe m a le  c irc u m c is io n ''.

article, in which I discuss these and other 
matters (see http://dx.doi.org/10.1136/ 
medethics-2015-103030).

CONCLUSION
In summary, if Western societies were to 
change their laws in order to allow for 
more ‘m inor' forms of FGA, this would 
likely result in: (a) disturbances and incon- 
sistencies throughout their legal systems, 
possibly requiring new definitions of 
bodily assault and opening the door for 
inadvertent legal protection of a wide 
range of potentially harmful practices 
(typically carried out on children, who 
cannot adequately defend themselves); (b) 
removal of an important tool that refor- 
mers from within the affected communi- 
ties rely on to solve the ‘collective action' 
problem introduced by FGA; (c) regula- 
tory challenges in tracking and monitor- 
ing FGA cutting sessions to ensure that 
they were not being used as opportunities 
for more invasive procedures; (d) expos- 
ure of young girls to an unknown amount 
of surgical risk in the absence of medical 
need, thereby placing doctors in an unten- 
able position with respect to their profes- 
sional duties; (e) accusations of cultural 
insensitivity, on account of outsiders 
having invented a ‘compromise' interven- 
tion to be carried out in a medicalised 
setting, with the aim of replacing the trad- 
itional rituals that carry meaning for the 
relevant communities; and (f) widespread 
outrage among women who consider 
themselves victims and/or survivors of 
FGA as well as their allies, and other 
forms of political backlash.

In light of these considerations, let us 
return to Arora and Jacobs's major condi- 
tional argument, namely, that ‘a liberal 
society that tolerates expression of culture 
and/or religion in the manner of male cir- 
cumcision should also permit certain de 
minimis [female genital altering] proce- 
dures’.1 I have tried to show that such per- 
missiveness would result in a fiasco, 
making this suggestion (for all intents and 
purposes) a reductio ad absurdum. 
Accordingly, there is a growing trend 
among scholars of genital cutting, particu- 
larly in the fields of bioethics and law, of 
arguing that it is time to consider a less 
lenient position towards MGA (whether 
by banning it with a possible exception for 
sincere religious belief, or by regulating it 
in other ways), rather than a more lenient 
position towards FGA.8 9 17 43 66-68 As 
Arora and Jacobs themselves point out,

‘W e a ck n o w le d g e  th a t issues o f  c u ltu ra l
s e n s it iv ity  a n d  g e n d e r d is c r im in a t io n  in

4 Earp BD. J M ed Ethics Month 2016 Vol 0 No 0
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th e  d isp a ra te  tre a tm e n t o f  m a le  c irc u m - 
c is io n  a n d  F G A  c o u ld  a lso  be tre a te d  b y  
p ro s c r ib in g  b o th , in s te a d  o f  th e  p o s it io n  
f o r  w h ic h  w e  a re  a d vo ca tin g . In  fa c t, 
m a n y  have c r it ic is e d  m a le  c irc u m c is io n  
as a h u m a n  r ig h ts  v io la t io n  d u e  to  th e  
la c k  o f  a u to n o m o u s  d e c is io n -m a k in g  
a n d  th e  ir re v e rs ib le  n a tu re  o f  th e  
p ro c e d u re '.1

Whether it is in fact a fundamental 
human rights violation, or rather a 
morally objectionable practice on other 
grounds, ‘it is clear that the current laissez 
faire attitude towards MGA that is typical 
of Western societies—and in particular the 
United States—can no longer be main- 
tained without facing serious scrutiny. 
FGA and MGA are both highly problem- 
atic practices, with far more overlap 
between them (both physically and sym- 
bolically) than is commonly understood: 
they should not be discussed, therefore, in 
hermetically sealed moral discourses'.4 
My own perspective is that the most 
promising way forward would be to argue 
for an ‘autonomy-based' ethical frame- 
work,4 9 whereby ‘Children of whatever 
[sex or] gender should not have healthy 
parts of their most intimate sexual organs 
removed, before such a time as they can 
understand what is at stake in such a 
surgery and agree to it themselves’.69
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Abstract

In this chapter, we contrast legal and ethical perspectives on two forms of nontherapeutic 
female genital cutting: those commonly known as “female genital m utilation” and those 
commonly known as “female genital cosmetic surgeries.” We begin by questioning the 
usefulness of these categories—and the presumed distinctions upon which they rest—stressing 
the shared features of the two sets of practices. Taking UK legislation as a case study, we show 
that there are troubling inconsistencies in the way in which female genital cutting is understood 
in Western contexts. Specifically: (a) all nontherapeutic genital alterations to female minors 
are criminalised, typically with harsh penalties for transgressing the law, while even more 
invasive nontherapeutic genital alterations to male and intersex minors are permitted and 
almost entirely unregulated; and (b) genital alterations of adult women regarded as “cosmetic” 
in nature are treated as legal, while in some jurisdictions, anatomically identical procedures 
classified as “m utilation” are illegal. This chapter highlights these and other inconsistencies, 
speculates as to why they arise in Western contexts, and explores the scope for more consistent 
and constructive attitudes and legislation.

Key words: female genital mutilation, female genital cosmetic surgery, intersex surgery, male 
circumcision, genital autonomy

1. Introduction

Nontherapeutic female genital cutting (LGC) typically conjures associations of gender 

oppression and child abuse in the Western imagination. More commonly described as “female 

genital m utilation” or “LGM ,” such cutting has been roundly condemned and legislated against 

[1]. Yet LGM/C is not exclusively a practice of the “O ther” as is often assumed. In Western 

countries, the demand for a range of surgical procedures collectively known as female genital 

cosmetic surgeries (LGCS) is rising [2], as wom en—and, increasingly, teenage girls [3] — 

pursue a perceived aesthetic ideal identified with “designer vaginas,” including petite clitoral 

hoods, non-protruding labia, and pre-pubescent hairlessness, apparently modelled upon
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exemplars from pornography [4]. Moreover, some forms of medically unnecessary “cosmetic” 

or “normalizing” surgery performed on intersex children before an age of consent—such as 

“feminizing” cliteroplasty to reduce the size of healthy, albeit larger than average clitorises 

[5] — are consistent with Western legal definitions of “female genital mutilation,” but are 

largely accepted and still regularly performed [6].

A  word on terminology. Since “mutilation” is a value-laden term, indicating intentional 

disfigurement or damage, we consider that its use (a) fails to accurately reflect the motivations 

of communities within which the class of relevant practices is common (no loving parent seeks 

to “mutilate” their child), and (b) tends to prefigure the debate, introducing moral biases that 

are not imposed on analogous forms of nontherapeutic genital cutting that are more familiar in 

W estern contexts, such as FGCS or male circumcision (see Box 1), both of which are typically 

picked out by more neutral descriptors. We therefore favour the terms “female genital cutting” 

(FGC), “female genital cosmetic surgery” (FGCS), and, where applicable, “male genital 

cutting” (MGC) or male circumcision, and we will use these terms throughout the chapter. 

W here it is necessary to use the term “FGM ,” for example, when referencing the 

activist/advocacy literature devoted to the elimination of such practices, it will appear in scare 

quotes to draw attention to its disfavoured status among scholars of genital cutting [7, 8, 9].

In section two, we describe the different varieties of female genital cutting, focussing on the 

differences and commonalities between (a) purportedly “mutilating” forms of FGC and (b) 

W estern-style FGCS. Section three interrogates the law in the UK (and other Western contexts) 

in relation to each class of procedure. Section four highlights the inconsistencies arising from 

the differential legislative approaches, while section five explores some of the problematic 

assumptions that underwrite these inconsistencies. Section six concludes.

2. Varieties of genital cutting

According to the W orld Health Organization (WHO), “female genital mutilation” refers to any 

procedure “involving partial or total removal of the external female genitalia or other injury to 

the female genital organs for non-medical reasons” [10]. The term therefore covers a loose 

assemblage of different interventions, carried out by different groups for different reasons in 

different settings, ranging from a “prick” to the clitoral hood (which does not remove tissue 

and is thus less invasive than male circum cision—see Box 1) to the excision of the external 

clitoris followed by suturing of the vaginal opening (known as infibulation). These 

interventions may occur in a hospital setting or a rural village; they may be carried out by a
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Box 1. Comparison to male genital cutting (MGC).

Nontherapeutic MGC ranges from ritual pricking (e.g., hatafat dam brit), to piercing, scraping the inside of the urethra, 
bloodletting, shaft scarring, and/or foreskin slitting (among, e.g., various ethnic groups in Papua New Guinea) [11], to 
circumcision as it is traditionally performed on male newborns in Judaism and generally in the United States (tearing of the 
membrane that fuses the immature foreskin to the head of the penis followed by excision of the majority of the foreskin) 
[12], to metzitzah b'peh (the same followed by direct oral suction of the wound, risking herpes infection, performed on 
more than 3,000 babies in New York City each year among some ultra-Orthodox Jews) [7], to non-sterilized, un- 
anaesthetized circumcisions performed in the bush during rites of passage in Eastern and Southern Africa [13], to highly 
traumatic mass cutting of pre-teen boys carried out on school tables in the Philippines (tuli) [14], to forced circumcision of 
men following political conflict in various countries [15], to subincision (slicing open the underside of the penis lengthwise, 
often through to the urethra) in Aboriginal Australia [16], to involuntary castration (now rare but occasionally documented 
among the hijras of India). The extent of the cutting, the tools used, the skill of the practitioner, the age of the initiate, and 
so on, vary widely across circumstances, leading to a heterogeneous risk profile both within and across types. There is also 
considerable variation in associated social and symbolic meanings (e.g., sealing a divine covenant, punishing an enemy, 
mimicking menstruation, proving oneself as a man, basis for marriageability, perceived hygiene, ritual purification, 
conformity to peer pressure, etc.) as well as physical context (e.g., sometimes medicalised, often not), depending on the 
group in question.

The most common form of male genital cutting is circumcision. Male circumcision involves the partial or total removal of 
the foreskin of the penis—an elastic sleeve of erogenous tissue that normally covers and protects the glans—occasionally 
to address a medical problem, but most often for ethnoreligious or cultural reasons [17]. In Western countries the surgery 
is typically performed on healthy newborn babies or young male children as part of a medicalized birth custom, as in the 
United States [18], or in the context of a religious ritual, for example, among practicing Muslims and Jews. Such non- 
therapeutic circumcision of infant males is legal throughout the Global North, with few restrictions or exceptions [19].

Supporters of circumcision tend to view the procedure as relatively harmless—except in the case of “botched” operations — 
possibly due to a lack of awareness of the anatomical properties of the excised tissue (if the tissue itself has value, its sheer 
removal is a harm) [20]. Increasingly, men who were circumcised in infancy or early childhood, that is, before they were 
old enough to give or withhold their informed consent, are voicing distress and opposition to the surgery, often citing a lack 
of personal choice concerning an irreversible alteration to their most private sexual anatomy [21]. In addition to this 
perceived violation of their genital autonomy, there are also inherent (or highly probable) effects of early circumcision that 
some such men regard as deleterious. These include the presence of scar tissue and associated discoloration, inability to 
engage in sexual acts requiring foreskin motility [22], elimination of the parts of the penis most sensitive to light touch 
[23], and irritation and possible altered sensitivity of the glans.

Common side effects include meatal stenosis (pathological narrowing of the urethral opening) [24], bleeding, infections, 
and incomplete skin removal requiring revision surgery. Additional side effects of unknown frequency include painful 
erections due to excessive skin removal, partial or complete amputation of the organ due to surgical error, urinary problems, 
fistulae, skin bridges, and cysts [25]. Finally, death is a possible outcome: in the United States, early deaths following 
circumcision in clinical settings occur at a rate of approximately 1 for every 50,000 circumcisions [26]. In rural settings, 
such as among the Xhosa of South Africa, deaths as well as penile amputations are far more common: between 2008 and 
2014, more than half a million Xhosa boys were hospitalized due to botched circumcisions in the Eastern Cape alone, while 
between 2006 and 2010 there were 269 recorded deaths among this group and 146 penile amputations [27, 28].

In settings where circumcision is relatively common, such as the United States, prophylactic health benefits are often cited 
in support of the practice [29]. However the evidence is contested and is primarily associated with adult, voluntary 
circumcision in Sub-Saharan Africa, not newborn circumcision in economically developed regions with advanced 
healthcare systems [30]. In any case, the claimed health benefits can also be achieved non-surgically through, e.g., safe sex 
practices and basic hygiene. Accordingly, the vast majority of international health authorities to have issued formal 
statements on the health benefits and risks associated with newborn and early childhood male circumcision have concluded 
that the benefits do not outweigh the risks [31]. Even if they did, however, removing healthy tissue as prophylaxis without 
consent is not automatically morally acceptable. Consider that performing non-consensual mastectomies on adolescent girls 
with high-risk genetic profiles in order to guard against future breast cancer would not be tolerated. Similarly neonatal 
labiaplasty, though it might conceivably reduce the risk of certain labial cancers or other such problems, is not seriously 
entertained as a means of health promotion [32]. Although prophylactic tonsillectomies were once common, they are no 
longer regularly performed; moreover, the tonsils, in contrast to the genitals, are not a visually prominent, psycho-sexually 
significant external organ. Among ethicists and legal scholars, it is now increasingly argued that male infants and young 
boys, just like female infants and young girls, have a strong interest in having their genital integrity preserved until they 
are old enough to make an informed, personal decision [33].
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medical practitioner or a medically untrained ritual provider; they may be performed with 

sterile instruments and anesthesia or with a septic tool and no pain control whatsoever [34]. As 

noted, we will use “female genital cutting” (FGC) to refer to all such nontherapeutic 

procedures—nontherapeutic in the sense that they are imposed on healthy genitalia and are not 

intended to treat a recognized disease nor are required to preserve or restore functionality 

(sexual, reproductive, urinary, or otherwise). In practice, FGC almost always involves the 

clinically unnecessary modification of vulvar tissue in order to adhere to perceived religious 

or cultural norms or ideals.

Table 1 shows the extent of the similarities between the set of practices described by the WHO 

as “FGM ” and those more commonly described as FGCS. As has been noted elsewhere [35], 

genital cutting procedures are diverse, falling on a wide spectrum of severity, in part because 

the motivations for the procedures—both conscious and unconscious, historical and 

contemporary—are likewise diverse. Some groups, for example, are openly committed to 

tempering the sexual desires of women, as is apparent in many contexts throughout in Egypt, 

where clitoridectomy (partial or total removal of the external clitoris) is common [36]. In other 

contexts, the procedure marks a transition from childhood to adulthood and may have little to 

do with reducing sexual desire or exerting sexual control [37]. In still others, such as among 

the Muslim Malay population of Southern Thailand, both boys and girls are subjected to genital 

cutting as a form of ritual purification as well as to symbolize full acceptance into the Islamic 

community. For their part, the boys have their foreskins removed in a public ceremony between 

the ages of 7 and 12, while the girls experience a “prick” to the clitoral hood shortly after birth 

[38, 39]. Similar cutting occurs among the Dawoodi Bohra sect of Shia Islam, whose followers 

are concentrated in Gujarat, India, and Karachi, Pakistan: the boys are circumcised, and the 

girls—in the typical case—have part of their clitoral hood cut or removed in a practice known 

khanta, with stated reasons for both kinds of cutting ranging from “religious purposes” to 

“physical hygiene and cleanliness” [40].

The WHO collects all such (female) practices together under the banner of “FGM ” [41]. 

Although some nuance is introduced through seemingly arbitrary divisions into types and sub- 

types, the WHO typology is not able to ground a principled distinction between (typically 

African, Middle Eastern, or Southeast Asian) so-called “mutilations” and (chiefly European 

and North American) so-called “cosmetic” genital procedures. In the second column of Table 

1, we present a parallel typology of practices which are standard within FGCSs. The table is 

organised to exhibit the commonalities between the component practices.
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Table 1: Comparing “FGM” and FGCS.

“FGM" FGCS

Procedures 
and typology

Type I: Alterations of the clitoris, within which type 
1a is the partial or total removal of the clitoral hood, and 
type 1b is the partial or total removal of the clitoral hood 
and the (external portion of the)* clitoris.

Alterations of the clitoris, including
clitoral reshaping [42], clitoral 
unhooding [43], and clitoridectomy or 
cliteroplasty [44] (also common in 
“intersex” surgeries) [5, 6].

Type II: Alterations of the labia, within which type IIa
is the partial or total removal of the labia minora, type 
IIb is the partial or total removal of the labia minora 
and/or the (external)* clitoris, and type IIc is the partial 
or total removal of the labia minora, labia majora, and 
(external)* clitoris.

Alterations of the labia, including 
trimming of the labia minora and/or 
majora, also known as “labiaplasty” 
[42, 43].

Type III: Alterations of the vaginal opening, within 
which type IIIa is the partial or total removal and 
appositioning of the labia minora, and type IIIb is the 
partial or total removal and appositioning of the labia 
majora, both as ways of narrowing the vaginal opening.

Alterations of the vaginal opening,
typified by narrowing of the vaginal 
opening, variously known as “vaginal 
tightening,” “vaginal rejuvenation” 
[45], or “hymen repair” [46].

Type IV: Miscellaneous, including piercing, pricking,
scraping, and cauterization.

Miscellaneous, including piercing [47], 
tattooing [48], and liposuction [49].

Example
high-
prevalence
geographies

Depending on the procedure: Somalia, Sierra Leone, 
Guinea, Djibouti, Egypt, Mali, Sudan, Senegal, Eritrea, 
Ethiopia, Mauritania, Liberia, Burkina Faso, Gambia, 
Guinea Bissau, Kenya, Nigeria, Chad, Cote d’Ivoire, 
and concomitant diaspora communities [50].

North America, Australia, Europe [51].

Actor Traditional practitioner, midwife, clinical worker or 
paramedic, surgeon.

Surgeon, tattoo artist, body piercer.

Age at
which
performed

Depending on the procedure/community: Typically 
around puberty, but ranging from infancy to adulthood 
[32].

Typically in adulthood, but increasingly 
on adolescent girls [3]; intersex 
surgeries (e.g., cliteroplasty) more 
common in infancy, but ranging 
through adolescence and adulthood 
[52]

Legal status 
in
the UK and
similar
regimes

Unlawful Lawful

* NOTE: The WHO wrongly equates the external portion of the clitoris (i.e., the part that protrudes outside the 
body) with the entire clitoris, thereby diminishing the anatomical and sexual significance of the latter. Most of the 
clitoris, including the majority of its erectile tissues and structures necessary for orgasm, is underneath the 
superficial skin layer of the body—like an iceberg—and therefore cannot be removed without major surgery 
(which does not occur in any recognized form of “FGM”). This fact may explain why sexual pleasure and orgasm 
are reported at higher than expected rates in women who have experienced various forms of genital cutting [53].
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Table 1 shows that for each component of the “FGM ” typology, there is a close analogue within 

the FGCS typology. Alterations of the clitoris, labia, and vaginal opening are observed in both 

sets of practices, with considerable variation both between and across cases as to the degree of 

tissue damage or removal. Instead of using umbrella terms such as “FGM ” or FGCS, then, it 

is likely to be more illuminating in most cases to be specific. Thus, one should refer to (1) 

particular procedures (e.g., labiaplasty, cliteridectomy, hoodectomy, infibulation); (2) the 

extent of the procedure, along with the means by which it is carried out—i.e., with which 

instruments and how skilfully—and the associated risk/benefit profile (both medical and non- 

medical); and (3) the relevant context: physical, psychological, and social/symbolic. As it 

stands, the terms “FGM ” and FGCS are proposed as stable categories not on the basis of the 

acts that actually fall within them, but instead by the perceived reasons for undertaking those 

acts (e.g., “non-medical reasons,” “to oppress women,” and so on).

That said, there are some differences between the two categories. The first is that the practices 

known as “FGM ” are generally not performed in a safe, regulated medical setting (although 

they are increasingly being performed in medicalized settings in the communities in which 

they are common and customary) [54], while those within the FGCS typology are usually 

performed by trained professionals in medical or similar facilities (although there are growing 

concerns about a lack of regulation) [55].

A second potential difference concerns the age at which the cutting is typically performed— 

i.e., usually minor girls for “FGM ,” usually adult women for FGCS — but there is overlap here 

is well. First, in many African societies, female and male genital cutting ceremonies constitute 

the very ritual by which adult status is conferred in the community, which complicates the 

question of consent as well as adult/child designations [56]. And second, staying just within 

the USA, UK, and other Western contexts, nontherapeutic genital cutting—e.g., cosmetic 

labiaplasty—is increasingly performed on female children and adolescents well before the age 

of legal majority [57].

The final difference is their status in law: in W estern countries “FGM ” of any type is illegal 

(in the UK and Australia, this is true regardless of the age at which it is performed), while in 

these same countries, FGCS is treated as legal despite technically meeting the same criteria 

[58].

3. The status of the law
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In this chapter, we take UK law as a case study. However, similar laws apply throughout the 

W estern world [59], where increased migration of FGC-prevalent communities, coupled with 

a growing focus on FGC as a contested site of political attention, have led to pressure to address 

FGC either in dedicated legislation, or under existing laws.

In England, Wales, and Northern Ireland, the FGM Act 2003 holds that “to excise, infibulate, 

or otherwise mutilate any part of a girl’s labia minora, majora or clitoris” is an offense with a 

maximum sentence of fourteen years [60]. The legislation has two puzzling features. First, it 

stipulates that “Girl includes woman” and therefore equates the consent capacities of adult 

women to those of children. Second, the legislation contains a caveat to permit genital 

alterations where they are deemed necessary to the “mental health” of a person, while noting 

that it is “immaterial” for purpose of making such assessments whether the person requesting 

the alteration “or any other person believes that the operation is required as a matter of custom 

or ritual.”

These rather confusing qualifications were evidently inserted to ring-fence access to FGCS, by 

portraying such procedures as necessary to the mental health of some women (as judged by 

their cosmetic surgeons), while preventing “traditional” FGC, which is more readily 

interpreted as being performed for reasons that qualify as customary or ritualistic, from 

slipping through under the mental health clause. Dustin [61] suggests that the cosmetic surgery 

lobby may have played a key role in securing the future of FGCS when the legislation was 

being drafted.

Yet one could argue that FGCS also qualifies as being motivated by custom or ritual. As noted 

by Crouch and colleagues, it is “difficult to see how FGCS could be anything other than 

cultural” [62]. For as Edwards argues, “any woman’ s choice to have a procedure on her genitals 

cannot be separated from the culture in which this decision is made” [63]. Highly restrictive 

aesthetic ideals, widespread anatomical ignorance about the range of “normal” appearances for 

the vulva, marketing campaigns designed to prey on bodily insecurities, and normatively 

questionable social pressures undoubtedly threaten “mental health” and thus play a role in 

motivating requests for FGCS [64]. In short, “the rationale [for cutting] cannot be separated 

from cultural associations” regardless of the culture in which it occurs [63].

Similarly, it is plausible that there may be potentially severe adverse consequences to the 

mental health of a person who is “denied” FGC if she lives within an FGC-prevalent
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community, identifies with the practice, regards modified vulvae as normal or beautiful (or 

unmodified vulvae as abnormal or ugly) [7, 9, 56, 86], and so on. But if, as it seems reasonable 

to argue, problematic cultural norms or expectations are ultimately to blame for any such 

psychological anguish—such that the norms and expectations, rather than female bodies, 

should be changed [46] — they are certainly no less to blame for w om en’s “mental health” 

issues in the majority culture, used to justify FGCS.

Perhaps the difference in law can be grounded in the fact that FGCS is medically safer than 

FGC? One might indeed contend that the first is safer under current legislation, since it is 

usually performed in clinical contexts, while the latter must be performed “underground” in 

W estern countries because it is unlawful. Yet the division is not so tidy. First, in communities 

where FGC is common, the cutting is often performed in medical settings prior to immigration: 

according to the WHO, in some FGC-prevalent countries, “one-third or more of women had 

their daughter subjected to the practice by a trained health professional” [10]. By contrast, 

W estern-style “cosmetic” genital piercing, a legal form of FGCS, typically takes place in a 

non-clinical environment such as a tattoo parlour and is only minimally regulated [55].

Moreover, depending on the type of cutting, medical training does not guarantee superior skill: 

for example, in some communities, FG C—similar to MGC performed by a Jewish m ohel— is 

carried out by a highly-experienced circumciser for whom the cutting is her primary 

occupation. Thus, medicalization per se does not eliminate, nor even necessarily reduce, the 

risk of complications, as the WHO also notes [10] (but see [65]).

Accordingly, many of the complications and risks are similar for FGC and FGCS where the 

type (as indicated in Table 1) matches. Even where FGCS of various types are performed by a 

licensed surgeon, the following complications are commonly noted: infection, healing 

problems, adhesion, dyspareunia, bleeding, and effects on sexual pleasure [66]. These are 

strongly redolent of the sorts of complications that are often described as following from many 

instances FGC, though of course, non-clinical environments and instruments, where 

applicable, may render these complications more likely and more severe [67].

Finally, as noted earlier, the presumed difference between FGC and FGCS in terms of the age 

at which the cutting takes place is not sufficient to ground such divergent laws: some FGC 

procedures, such as re-infibulation, are requested by adult women [68], while some FGCS 

procedures are performed on adolescent girls. Nevertheless, in all Western contexts, “FGM ”
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is unlawful, while FGCS procedures are presumed to be lawful. The “mental health” caveat 

within UK law in particular exemplifies the difficulty in outlawing one set of procedures while 

protecting access to a set of procedures that is identical or nearly identical in physical terms. 

The difference, in the eyes of the law, then seems to rest on certain stereotypes concerning the 

“reason” for which the procedure is undertaken, a matter we will take up in the following 

sections.

4. Interrogating inconsistencies

All three of FGCS, FGC, and MGC involve the non-therapeutic modification or removal of 

healthy, erotogenic tissue. W hilst there is a lively debate about the average (net) effects of 

these practices on health [29, 30, 31, 69] and sexual pleasure [22, 30, 70, 86], what is often lost 

in such discussions is that no one is an embodied statistical average: genital cutting affects 

different individuals differently, depending upon the type and extent of cutting, whether and 

what kind of pain control is used, the age at which it is performed, the skill of the practitioner, 

one’s mind-set going into the cutting—or later reflecting upon it or its effects—and so on [71]. 

Given such vast individual differences, arguably the more pressing question for ethicists 

working within a Western medicolegal context is whether the person in question can consent 

to the procedure and thereby exercise bodily autonomy, often characterized as a (human) right 

[72].

As noted, the capacity of adult women to “choose” FGC or FGCS is sometimes disputed, often 

along racial lines, a discussion to which we will return below. But the question of consent is 

perhaps most salient in the case of children. Supporters of childhood genital cutting note that 

infants and young children are pre-autonomous and therefore incapable of either giving or 

withholding their informed consent, not only to genital cutting, but to any significant parental 

action that affects them [73]. Therefore, they suggest, it is up to the parents to decide whether 

to cut the child’s genitals. But such cutting is typically irreversible: depriving a child of the 

opportunity to remain genitally intact is also to deprive the eventual adult of the same 

opportunity. Plainly, a child’s temporary lack of capacity to make certain informed, mature 

decisions about the state or condition of their own body does not create a “blank cheque” for 

parents to authorize whatever permanent body alterations they may choose [74].

Granting this point, some authors argue that the permissibility of a given act of childhood 

genital cutting—usually presumed to fall somewhere beneath an arbitrary and unspecified 

threshold of harm [75] — depends on the reason for its performance, that is, the conscious or
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unconscious motive(s) of the parents or wider community [73]. Some motives, at least for 

certain kinds of nontherapeutic childhood genital cutting, appear to be regarded as acceptable 

in Western societies, while other motives are regarded as unacceptable.

For example, discussants who oppose even “m inor” forms of FGC carried out prior to an age 

of consent (for example, ritual nicking), while at the same tolerating or even advocating more 

physically invasive forms of MGC carried out prior to an age of consent (chiefly, infant male 

circumcision), tend to base their arguments on the premise that male circumcision is a religious 

requirement, at least for some groups, while FGC is not. The argument then proceeds to claim 

that if there is a “religious” motive for childhood genital cutting, then the cutting can be 

justified, whether morally or legally.

However, the premise is false, so the argument is unsound. First, FGC is very often regarded 

by its supporters as an explicitly Islamic practice with the same or similar scriptural standing 

as male circumcision within that religion [7, 65]. W hilst it is true that FGC, like MGC, is not 

mentioned in Koranic scripture, both are noted in the Hadith, a record of the teachings of the 

Prophet Muhammed. On this basis, some Muslim authorities argue that FGC is in fact 

obligatory (though this view is far from universal) [76]. Certainly, in Judaism and Christianity, 

it is widely held that “binding” religious obligations can stem from extra-biblical sources, such 

as rabbinic commentaries or papal encyclicals: the notion that a practice can only be “religious” 

if it is grounded in a literal reading of a group’s primary scripture is absurd [65].

Second, male circumcision is often performed for “cultural,” rather than specifically religious, 

reasons, and yet it is broadly tolerated even in those cases. Christians in Africa, for instance, 

often practice infant male circumcision not because they view it as an explicit requirement of 

their own religion, but rather because the practice is widespread in the communities alongside 

which they live [77]. In the US, circumcision of newborn boys is mostly performed in 

accordance with perceived social and aesthetic norms by those who place no religious stake in 

the surgery whatsoever, with statements such as “the boy should look like his father” held up 

as common explanations [18, 78]. Even many Jews who circumcise are atheists or otherwise 

non-religious, yet choose to continue the tradition for various reasons including a sense of 

shared history or ethnic identity [79]. In a similar vein, a study in Australia showed that three 

times as many parents opted to have their newborn son circumcised to continue a “family 

tradition” than to fulfil a perceived religious obligation [80].
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This leads to a dilemma. If male circumcision should be permitted generally and for any reason 

because in some groups it is regarded as an explicitly religious practice, then relatively more 

mild forms of FGC that are regarded by some groups as religiously required should be given 

equal consideration, and should also be tolerated for all groups regardless of the reason. Indeed, 

some prominent defenders of ritual male circumcision, aware of the existing double standard 

(see Box 2), have recently begun to argue that “mild” forms of FGC should in fact be tolerated 

in Western law, presumably to ensure that the legal status of male circumcision remains 

unquestioned [65, 81]. Alternatively, one might argue that male circumcision should only be 

permitted when it is done for explicitly religious reasons (which would exclude most US 

American circumcisions, and might also exclude non-religious Jewish and Islamic 

circumcisions that would otherwise be done for “cultural” reasons), in which case, by analogy, 

only groups that regard FGC as religiously required would be permitted to perform the cutting, 

and all others disallowed. Finally, one could argue that neither male nor female nontherapeutic 

childhood genital cutting should be permitted, regardless of the religious motives of the parents 

[82].

W hichever option one favours, the common emphasis in this discourse on “religion” versus 

“culture” is telling. The apparent assumption is that religious norms are categorically different 

from, and more important than, “merely” cultural norms. However, it is not obvious that there 

is a firm line—whether in practice or conceptually—between what is religious and what is 

cultural [77], nor is it obvious that one should be elevated above the other as “legitimate” 

grounds for cutting the genitals of a child [83].

Box 2. Double standards: a case study

This apparent double standard is playing out as we write this chapter. Four members of the Dawoodi 
Bohra, a small Muslim sect with members in Detroit, Michigan, and other US cities, have recently 
been indicted on charges of “Female Genital Mutilation” -  the first such case under federal law in the 
United States [84]. As even opponents of the practice from within the community acknowledge [40], 
the form of cutting typically practiced by the Bohra on their daughters, namely, pricking or excision 
of a portion of the foreskin (“hood”) of the external clitoris—often by a doctor in a clinical setting, as 
in the Detroit case being prosecuted—is significantly less physically invasive than the form of cutting 
practiced by the very same community on their sons, namely, complete removal of the penile foreskin 
(“circumcision”). The two forms of cutting may be done at similar ages, for similar reasons; both are 
regarded as a religious obligation by the Bohra based on similar readings of the same passages of 
Muslim scripture (in this case, the Hadith -  the sayings of the Prophet Mohammed); and both are 
referred to with the same word, khatna. Yet, though the male procedure is more severe, only the female 
procedure has triggered criminal proceedings under federal law [69].
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Even more peculiar, the false dichotomy is inconsistently applied. For example, it is often 

argued that (adult) FGCS is more acceptable than (adult) FGC because the former are not 

motivated by a strong cultural imperative [85]. That is, FGCS is presented as a procedure which 

is chosen by those who request it, which makes it at least plausibly permissible, whereas FGC 

is presented as an obligation for those who request it (by virtue of being a ritual or custom) 

which then renders it impermissible because it is presumably not “freely” chosen. But if 

common defences for male circumcision are to be accepted, one could equally hold that since 

FGC is “mandated” by strong religious or cultural pressures in some groups, it is something 

that Western societies ought to tolerate, whereas since FGCS is a not mandated in a similar 

way, it should not be granted this shortcut to tolerance. Either way, the status quo is incoherent.

Simply put, the reasoning employed in defence of pre-consensual male circumcision and 

against pre-consensual FGC is sharply at odds with the reasoning employed in defence of adult 

FGCS and against adult FGC. In the case of motivations for ritual male circumcision, it is 

commonly argued that the strength of the associated background norm, whether religious or 

“merely” cultural, is a reason for respecting or tolerating the practice, despite the fact that 

young male children and especially newborn boys are manifestly incapable of providing their 

own consent. Y et in the case of FGC, the strength of what is in some communities an equally 

robust and often highly similar background norm is seen as consent-undermining, not only for 

female minors but also mature adult w om en—irrespective of their agency or autonomy as 

might be demonstrated in other contexts.

On one side, then, we have MGC, one form of which is of great religious significance to some 

groups, while for others it is “merely” cultural but is not necessarily any less valued. Although 

it is typically performed on the most intimate part of a child’s body before consent can possibly 

be given or withheld, it is widely accepted and is permitted by Western law. On the other side, 

we have FGCS, a set of procedures that have primarily aesthetic value for a small — if 

growing—number of individuals and are of no religious significance to anyone. They are 

typically performed on adults who are presumed to be competent to provide their own consent 

but are also increasingly performed on younger girls with the permission (or at the insistence) 

of their parents. They, too, are relatively uncontroversial and are permitted by Western law. 

Then in the middle we have FGC, an anatomically overlapping set of procedures performed at 

various ages, sometimes on adults or older adolescents who are typically presumed, in this 

case, to be non-competent to provide consent, but most often on younger girls with the 

permission (or at the insistence) of their parents. Certain forms are of great religious
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significance to some groups and  have aesthetic value for those who embrace them [86, 87], 

but all forms are seen as entirely unacceptable, and no form is permitted by Western law.

5. Explaining the inconsistencies

Perhaps the difference in attitudes and legislation toward male versus female forms of ritual 

genital cutting—and between FGC and FGCS — stem not from the religious or cultural 

significance of one or the other, but from other differences. One common candidate for such a 

distinction is that FG C—but not FGCS — is performed for reasons that are purely or primarily 

misogynistic, aiming to curb the sexual lives of girls and women, while male circumcision has 

no such limiting intention towards boys. As noted recently in the African Journal of 

Reproductive Health  [88]:

Female circumcision has been presented somewhat stereotypically as a practice in 
which men control female sexuality and female reproduction. The manner in which 
women have been depicted as victims o f a brutal male practice has created sharp 
reactions, not the least from circumcised women. They have not commonly perceived 
themselves as victims o f a violent male practice but have seen female circumcision as 
a female custom that is necessary to maintain order [and] to make or create true women.

Consistent with this view, in nearly every culture where FGC occurs it is organized and carried 

out exclusively by women, with men being barred from participation and often far more likely 

to report a desire for abandonment of the practice than their female counterparts. Moreover, 

there is no known community that practices FGC without also practicing MGC, often in 

parallel and for similar reasons: girls are nowhere being singled out for cutting [9, 56, 89]. By 

contrast, there are many groups that practice MGC without practicing FGC, such as within 

Judaism, some but not other sects of Islam, and generally in the USA: in those cases, boys are 

singled out for cutting, while girls are strictly protected. Nevertheless, where the two practices 

do co-occur, prevailing motivations are often close conjugates: ostensible health benefits, 

aesthetics, religious adherence, hygiene, symbolic entry into adulthood, enhancing one’s 

expected sex appeal, reduction of promiscuity, and feminization or masculinization of the 

genitals [90].

Depending on the community in question, any number (or combination) of these and other 

motivations may apply simultaneously across the gender divide [77]. And while sexual control 

is sometimes a motivating factor, as we shall discuss, this rationale is not confined to the female 

rites. In the context of hazing ceremonies, for example, it has been proposed that MGC may 

be a means by which older males exert sexual dominance over adolescent boys, saying in
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essence: “We can hurt your penis now, so just think what we can do if you misuse it against 

u s—a warning, if only in symbolic form, of possible castration” [91].

Moreover, in some groups, MGC is explicitly intended to reduce a m ale’s capacity for sexual 

pleasure. Among the Nso people in Cameroon, for example, one recognized purpose of 

circumcision is to “tame and moderate the sexual instinct” of men [92]. In addition, the 

widespread popularity of circumcision in the United States traces directly to historical attempts 

to curtail masturbation in male children as a form of sexual discipline and “moral hygiene” 

[93, 94]. And even today, W estern-funded campaigns to circumcise millions of African boys 

and men as a “surgical solution” to the spread of HIV are premised in part on the belief that 

such men cannot be trusted to control their own sexual behavior (hence the “need” for surgery):

Lurking just below the surface in many HIV discussions—especially of HIV in sub- 
Saharan A frica—is the perception that people in certain countries or regions are more 
promiscuous, more callous, less empathic, or less moral. Some imply that people living 
with HIV should abstain from or minimise sexual activity, including reproductive 
desires.

Thus, some authors have warned that the aggressive Western “marketing” of male 

circumcision in such contexts risks reinforcing colonial-era stereotypes about the “sexually 

promiscuous African male” [95].

None of this detracts from the fact that FGC has, in many cases, become tightly bound up in 

the regulation of female sexuality, among so many other methods by which such regulation is 

pursued globally (including FGCS, as we shall argue in a moment). Thus, in some 

communities, for example in parts of the Sudan, the prizing of female chastity and the 

subjection of girls and women to the presumed sexual and aesthetic preferences of men are 

among the primary motivations for FGC [96, 97]. In other communities, “the belief that girls 

with intact genitalia will be stubborn, promiscuous, or unable to control their sexual desires,” 

or that “genital cutting is necessary [to] prove virginity” may be widespread [20]. In still others, 

the motives are not primarily anti-sexual, for either the females or males [37].

Such variation is only to be expected. As noted by the non-partisan Public Policy Advisory 

Network on Female Genital Surgeries in Africa, “the vast majority of the w orld’s societies 

can be described as patriarchal, and most either do not modify the genitals of either sex or 

modify the genitals of males only. There are almost no patriarchal societies with customary 

genital surgeries for females only” [9]. Finally, motivations may even differ from family to 

family. The temptation to universalise over a given motivation should therefore be resisted:
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the variety of reasons fo r—and types o f—both FGC and MGC across their disparate 

geographical regions of prevalence frustrate such reductive explanations [9, 37].

Nor should FGCS be permitted to evade critique on this front. Such “cosmetic” procedures are, 

by all accounts, largely motivated by a desire for genitals that are perceived to be (a) 

aesthetically appealing according to restrictive norms propagated within pornography and 

aided by trends toward total pubic hair removal (which render the genitals more visible), and 

(b) “enhanced” in terms of sexual function, which often amounts to the creation of a “tight 

receptacle for penile penetration” [4]. If there are motivations for FGCS that do not derive from 

these two main sources, they have not been as well-reported. To the extent that both the global 

pornography industry, and the instrumentalisation of female genitals for penile penetration, are 

reflections or instantiations of misogyny, it may well be that the motives for FGCS are more 

universalisable than those for FGC, with as much or more to answer for on this point.

If not health reasons, religious motivations, or misogyny, what is it that makes FGC sufficiently 

distinct from its close cousins, FGCS and childhood male circumcision, so as to warrant such 

extreme legislative differences? One possible answer lies beyond medicine or ethics, and 

instead focusses on the way in which FGC is positioned politically  within Western discourses. 

Some scholars argue as follows: While male circumcision is more common than FGC within 

Islam, and there are more circumcised men globally who are Muslim than Jewish, FGC has 

found itself associated with Islam in ways that have caused the practice to inherit the fears and 

anxieties created by Islamophobic trends across the Western world [98]. The strength of this 

association is likely encouraged by the widespread belief that FGC is always performed for 

sexist or “patriarchal” reasons, which has contributed to, and meshed with, the vilification of 

Islam as an inherently misogynistic religion. This framing allows fear of the “Other” to adopt 

the more beneficent mask of concern for the welfare of women and girls.

Moreover, unlike the stereotypically imagined recipients of male circumcision (chiefly, Jewish 

or US American boys) and FGCS (chiefly, white/Western women), FGC is mentally associated 

almost exclusively with women-of-colour from the Global South. In accordance with the 

discourses of historical colonial “civilising m issions” and more recent examples of military 

imperialism, these women are portrayed as lacking autonomy, and as subjugated to the will of 

their men-folk, thereby impelling Western intervention [99]. The intervention comes in the 

form of draconian legislation whose primary function is to reassure the public that the
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perceived “civilizational threat” is held at bay, and that the perceived misogyny of foreign  

cultures will not be tolerated.

Meanwhile, because the force of this legislation derives from political rather than ethical 

narratives, and therefore concentrates on charges of “barbarism” rather than violations of 

bodily autonomy per se , male infants as well as intersex children are left unprotected. Further, 

because these political considerations replace more nuanced inflections within feminist theory 

and anthropology, cultural norms around female bodies are not brought into the same narrative, 

leaving FGCS largely free of critique.

In the shadows of these moral lacunae are the women and girls of FGC-prevalent communities, 

whose diverse needs and perspectives are often lost in the focus on criminality and realpolitik. 

Unsurprisingly, attitudes towards FGC are as varied as its typology and geographical 

distribution [20]. W hilst in many regions, a growing minority of women strongly oppose the 

practice to which they were subjected as children, the more general pattern is that the majority 

of women within populations of prevalence who have themselves been cut report their 

continuing support for the practice [100]. Of course, ethics and morality do not reduce to a 

tally of votes, and beliefs and values can change. But if campaigns to eliminate FGC are ever 

to be successful, they must take seriously—not condescend tow ard—the women who do value 

their cutting traditions, and who regard their modified vulvae as normal or enhanced as 

opposed to mutilated or otherwise harmed. Meeting such women on their own terms, rather 

than automatically discounting their perspective or dismissing them as victims of false 

consciousness, would be a good place to start.

In line with this, despite the variation in typology and culture between regions of prevalence, 

successful abandonment campaigns share several core features. Amongst them: centring 

affected women, engaging local religious or cultural leaders, accommodating the 

interdependence of communities and their decision-making, showing appropriate respect for 

cultures and reinforcing their positive aspects, and focussing on local values and aspirations 

[100, 101]. In other words, initiatives which positively engage communities and allow 

abandonment to be led from within are most likely to be successful. Blanket criminalisation 

based on double-standards, by contrast, is unlikely to foster an atmosphere of cooperation and 

mutual understanding. Such a realization has recently led to calls for legal reform —on practical 

grounds—even among steadfast anti-FGC advocates [102].
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6. Conclusion

The prevailing view that there is a categorically valid, morally significant difference between 

the set of acts described as “FGM ” and those known as FGCS is inconsistent with the available 

evidence concerning both the range of physical interventions constituting such practices, and 

the cultural and individual motivations behind them. On closer inspection, it is clear that the 

categories are functional, rather than “scientific” ; they are defined not by the acts they contain 

(since the physical realities of these acts have considerable overlap), but by the perceived 

rationales for which they are sought. FGCS acts are sought for purportedly aesthetic reasons 

(which are themselves rooted in wider cultural norms that deserve scrutiny); FGC acts are 

sought to adhere to religious or cultural norms (which similarly should be subjected to 

critique), within which aesthetics is often also a consideration. Even the “rationale” 

demarcation is thus evidently blurry.

The more closely one studies the two sets of practices, especially in light of further overlaps 

with MGC, the greater the apparent similarities between them. Yet acts understood to 

constitute “FGM ” are criminal, while those within the FGCS category are not. As discussed, 

one reason for this discrepancy is that the stereotypical reasons for seeking “FGM ” are 

perceived to be indefensible, while the reasons for seeking FGCS are regarded as less 

problematic. Moreover, “FGM ” is believed to be primarily (but is not always actually) 

performed upon children, who cannot give consent, while FGCS is believed to be primarily 

(but is not always actually) sought by adults, who (contestably) can. But even if such presumed 

distinctions were more strongly rooted in reality, they would be undermined by the fact that 

religious or cultural male circumcision—which is more physically invasive than at least some 

prohibited forms of FG C—is legal almost everywhere, often unregulated, and primarily 

performed upon infants and newborns who are least capable of consenting.

Given such inconsistencies, it is increasingly being argued that the laws concerning genital 

alteration are not based in “objective” or universally valid distinctions, but are rather heavily 

shaped by certain social and political discourses regarding race and gender [83]. This creates 

a confusing situation for medical professionals, whose work requires a clear understanding of 

the differences between the two practices, yet the (largely unexplained) division offered by the 

law is not derivable from, nor consistent with, the tenets of medical ethics [103].

Changes to legislation around genital alteration in Western contexts could be approached in 

several ways. Some would argue that, in liberal, multicultural societies, it is important to permit
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pluralism in the law in order to accommodate the practices of minority ethnic and religious 

groups, even if those practices involve irreversible modifications to the bodies of children. On 

that view, one might argue that the law around FGC (perhaps with certain typological 

restrictions) should be brought into line with its parallel practice, MGC [65]. Others would 

contend that the only defensible distinction is that between those who have the capacity to 

consent, and those who do not, and that if pluralism in the law should be upheld, it should be 

reserved for the bodies of adults [82]. Such a view motivates changes to the law according to 

which non-therapeutic genital alterations are unlawful for all children, and lawful for all adults 

[33, 61]. This would allow genital surgeries to be chosen, if desired, on the basis of one’s own 

mature preferences and values, regardless of race or gender, and to be offered within regulated 

clinical conditions with due attention to possible complications and follow-up care.
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A bstract: The non-therapeutic alteration of children’s genitals is typically discussed in two 
separate ethical discourses: one for girls, in which such alteration is conventionally referred 
to as “female genital mutilation” (or FGM), and one for boys, in which it is convention- 
ally referred to as “male circumcision.” The former is typically regarded as objectionable 
or even barbaric; the latter, benign or beneficial. In this paper, however, I call into ques- 
tion the moral and empirical basis for such a distinction, and I argue that it is untenable. 
As an alternative, I propose an ethical framework for evaluating such alterations that is 
based upon considerations of bodily autonomy and informed consent, rather than sex or 
gender.
Keywords: FGM, circumcision, gender, sexuality, autonomy, consent

“The cutting o f  healthy genital organs for non-medical reasons is at its essence a basic 

violation o f  girls’ and women ’s right to physical integrity. This is true regardless o f the 
degree o f  cutting or the extent o f the complications that may or may not ensue.” 

-Anika Rahman and Nahid Toubia1 

“Most illogical is the use o f  the term ‘male genital mutilation ’to refer to male circumci- 
sion ... in an attempt to equate the latter with female genital mutilation, with which it 
has little in common, either anatomically or health-wise.”

-Brian JM orris2

Introduction
The non-therapeutic surgical alteration o f children’s genitals is treated very differently 
in Western societies, depending upon the sex or gendera o f the child whose genitals are 
altered. When such alteration is done to females, it is often branded “female genital 
mutilation” (or FGM) and is typically deemed to be wholly impermissible. FGM is 
illegal in many developed countries, is punishable by lengthy prison sentences and/or 
hefty fines,9 and is proscribed by the United Nations.10,11 When such alteration is done 
to males, by contrast, it is usually given the label “male circumcision” -  and is con- 
ventionally regarded as being benign or beneficial.12 In almost no jurisdiction is such
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aThe relationship between sex and gender, as well as how each should be defined, is notoriously complex;3
I will not be able to explore that thicket in this essay. In a similar vein, although the genital alteration of
so-called intersex individuals has drawn considerable critical attention,4-7 I will have to set aside that issue
as well. For a hint o f my views, however, see the essay by Carmack, Notini, and Earp (in press).8
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alteration prohibited (in many it is not even regulated);13,14
and in some it is actively promoted, for example, as a form 
of partial prophylaxis against certain diseases.b

Why such divergent treatment? As one prominent ethi- 
cist has noted, “these two practices, dramatically separated 
in the public imagination, actually have significant areas of 
overlap.”21 For example, both types o f intervention involve 
the incision (and usually, though not always, the excision) 
o f healthy, erogenous tissue.11,22,23 Both concern an indi- 
vidual’s “private parts,” yet are done without the person’s 
own consent. And neither involves the treatment o f disease, 
nor the correction o f an acknowledged deformity.24 Prima 
facie, then, at least according to this way of thinking, a similar 
medical-ethical analysis -  based on conventional bioethical 
principles -  would seem to apply to both.

Yet this is not the predominant opinion expressed in 
Western popular discourse, nor in much o f the scholarly 
literature. In these domains, as well as in many others, the 
two types o f intervention are rarely discussed in the same 
context.25 Moreover, when they are characterized as being 
potentially comparable, the reaction is often incredulous. For 
example, when the anthropologist Kirsten Bell put forward 
such a comparison in her university lectures, the response 
from her students was “immediate and hostile”:

“How dare I mention these two entirely different operations 

in the same breath! How dare I compare the innocuous and 
beneficial removal of the foreskin with the extreme mutila- 
tions enacted against females in other societies!”26

One recurrent claim is that FGM is analogous to “castra- 
tion” or a “total penectomy,” such that any sort o f comparison 
between it and male circumcision is entirely inappropriate.27 
This perspective alludes to a harm-based argument for the 
(distinctive) impermissibility o f  female forms o f genital 
alteration. On this sort o f view, the sheer level o f harm 
entailed by FGM passes a threshold of intolerability that is 
not passed by male circumcision. FGM is also seen as lack- 
ing in any benefit (as the World Health Organization states: 
FGM has “no health benefits, [and] only [causes] harm”),28 
whereas potential health-based benefits are not infrequently 
raised in support o f male circumcision.29-30

bSuch promotion is largely driven by a core group o f (primarily) US-based 
researchers15 who have succeeded in influencing the policies o f not only 
o f  the American Academy o f Pediatrics16 and the US Centers for Disease 
Control and Prevention,17,18 but also the World Health Organization.19 For 
further analysis o f  the health benefits arguments in favor o f  male circumci- 
sion, see my essay, “Do the Benefits o f  Male Circumcision Outweigh the 
Risks? A Critique of the Proposed CDC Guidelines” in the journal Frontiers 
in Pediatrics.20 See also the relevant sections below.

In the first section o f this essay, I call into question the 
claims upon which these distinctions are typically premised. 
Specifically, I show that at least certain forms o f FGM (or 
female genital alteration [FGA]),21 including forms that are 
legally prohibited in Western societies, are demonstrably less 
harmful than the most prevalent forms o f male circumcision. 
I also show that certain forms o f male circumcision (or male 
genital alteration [MGA]), including forms that are common 
in parts o f Africa and elsewhere, can be at least as harmful as 
the most extreme forms o f FGA as practiced in any context. 
I will also question the claims that have been made on the 
point o f health benefits, with respect to both types o f genital 
alteration.

The harm-based argument, then, does not turn out to be 
sufficient to draw a strict moral distinction between male and 
female forms o f genital cutting practices. The consequence 
of this conclusion can be stated as a conditional: if  the degree 
of harm vs benefit commonly attributed to male circumci- 
sion is seen as being compatible with its permissibility in 
Western societies, then forms o f female genital cutting that 
result in a similar degree o f harm vs benefit must also be 
considered permissible on these grounds.c Yet many would 
resist this conclusion. Indeed, the official position o f such 
influential bodies as the World Health Organization and the 
United Nations is that any kind o f medically unnecessary, 
non-consensual alteration o f the female genitalia -  no matter 
how minor the incision, no matter what type o f tissue is or 
is not removed, no matter how slim the degree o f risk, and 
no matter how sterile the equipment used -  is by definition 
an impermissible “mutilation.”11

Granting this v iew  for now (although it is not 
uncontroversial),11,21 perhaps we can find some other moral 
basis on which to ground a gender or sex-based distinction. 
The philosopher Joseph Mazor has recently advanced an 
intuitive-sounding possibility:

There is an important moral difference [between male and 
female forms of genital alteration] that does not have to 

do with the physical effects of the operation[s]. Namely, 
in some ... of the cultures in which female genital cutting 
is practiced, the practice reflects deeply-rooted attitudes 

about the lower status of women. Thus, even if male and 
female genital cutting were perfectly identical in terms 
of net health benefits and effects on sexual pleasure, the

cAnd conversely, if  the degree o f  net harm  commonly attributed to FGA is 
seen as being incompatible with its permissibility in Western societies, then 
forms o f  MGA that result in a similar (or greater) degree o f  net harm  must 
also be considered impermissible on these grounds.
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relationship in some cultures between female genital cut- 
ting and a failure to respect women as moral equals would 
give an additional reason to object to female circumcision.31 

(emphasis added)

This line of thought, which I will refer to as the “symbolic 
meanings” argument, will be the focus o f the second section 
o f my paper. In this section, I argue that Mazor’s proposed 
distinction, while potentially appealing on a first-pass 
assessment, is ultimately untenable. First, as Mazor himself 
concedes, male and female forms o f genital alteration are 
carried out for different reasons, and reflect different norms 
and attitudes, in different cultural contexts. In some cases, 
the “symbolic meanings” o f these respective alterations are 
in fact quite similar. Indeed, contrary to common wisdom, 
non-therapeutic FGA is not always associated with, nor a 
reflection of, sexist and patriarchal norms; nor are the norms 
associated with male genital cutting always as morally inno- 
cent as is typically assumed.

Accordingly, even if  one were to grant that the moral 
permissibility o f each type o f genital cutting -  stipulated to 
be equally (physically) harmful for the sake of this analysis -  
hinged on the attitudes or norms that they “reflected,” it would 
still be necessary to distinguish between such attitudes and 
norms on a context-specific basis, and possibly even case- 
by-case. Apart from the practical difficulties that would be 
incurred by such a task, there are a number of epistemological 
difficulties as well.

As I conclude, therefore, the Western habit o f drawing 
a stark moral distinction between male and female forms 
o f non-therapeutic, non-consensual genital alteration may 
be impossible to maintain on principled grounds -  or if  not 
impossible, certainly much more difficult than is commonly 
assumed. In the final section o f this paper, I provide a very 
brief sketch o f an ethical framework that could be used to 
evaluate such alterations in a more consistent and principled 
way. Instead o f being based on considerations o f sex or gen- 
der, my proposed framework will be based on considerations 
o f bodily autonomy and informed consent.

Male and fem ale form s of genital 
alteration: the question of harm
That FGA is harmful to women and girls -  and certainly much 
more harmful than MGA -  is a truism in Western societies. 
This is the harm-based argument to which I alluded earlier, 
and I have already suggested that it cannot succeed. To see 
why this is the case, it is necessary to begin with a widely- 
accepted definition o f  FGM (if I may now revert to the

conventional terminology for the sake o f this discussion) so 
that we can understand what is at stake in such a procedure, 
followed by an analysis o f male circumcision. The World 
Health Organization gives us the following typology:32

FG M  Type 1 -  This refers to the partial or total removal 
o f the clitoral glans (the part of the clitoris that is visible to 
the naked eye) and/or the clitoral prepuce (“hood”). This 
is sometimes called a “clitoridectomy,”28 although such a 
designation is misleading: the external clitoral glans is not 
always removed in this type o f FGM, and in some versions 
o f the procedure-such as with so-called “hoodectomies”-it  is 
deliberately left untouched.33 There are two major sub-types. 
Type 1(a) is the partial or total removal o f just the clitoral pre- 
puce (ie, the fold o f skin that covers the clitoral glans, much 
as the penile prepuce covers the penile glans in boys; in fact, 
the two structures are embryonically homologous).34d Type 
1 (b) is the same as Type 1 (a), but includes the partial or total 
removal o f the external clitoral glans. Note that two-thirds 
or more o f the entire clitoris (including most o f its erectile 
tissue) is internal to the body envelope,35 and is therefore not 
removed by this type, or any type, o f FGM.

FG M  Type 2 -  This refers to the partial or total removal 
o f the external clitoral glans and/or the clitoral hood (in the 
senses described above), and/or the labia minora, with or 
without removal o f the labia majora. This form o f FGM is 
sometimes termed “excision.” Type 2(a) is the “trimming” 
or removal o f the labia minora only; this is also known as 
labiaplasty when it is performed in a Western context by a 
professional surgeon (in which case it is usually intended 
as a form o f cosmetic “enhancement”).33 In this context, 
such an intervention is not typically regarded as being a 
form o f “mutilation,” even though it formally fits the WHO 
definition. Moreover, even though such “enhancement” is 
most often carried out on consenting adult women in this 
cultural context, it is also sometimes performed on minors, 
apparently with the permission o f their parents.11,36 There are 
two further subtypes of FGM  Type 2 , involving combinations 
o f the above interventions.

FG M  Type 3 -  This refers to a narrowing o f the vaginal 
orifice with the creation of a seal by cutting and reposition- 
ing the labia minora and/or the labia majora, with or without 
excision o f the external clitoris. This is the most extreme 
type o f FGM, although it is also one of the rarest, occurring

dNote that, on some interpretations, FGM Type 1(a) is the strict anatomi- 
cal equivalent o f male circumcision, since both procedures constitute the 
removal o f  the genital prepuce. However, such comparisons are not quite 
exact: in the male version o f the procedure, many more square centimeters of 
erogenous tissue are removed due to the larger size o f the penile prepuce.
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in approximately 10% of cases.11,37 When the “seal” is left 
in place, there is only a very small hole to allow for the pas- 
sage o f urine and menstrual blood, and sexual intercourse is 
rendered essentially impossible. This type o f FGM is com- 
monly called “infibulation” or “pharaonic circumcision” and 
has two additional subtypes.

FG M  Type 4 -  This refers to “all other harmful proce- 
dures to the female genitalia for non-medical purposes” and 
includes such interventions as pricking, nicking, piercing, 
stretching, scraping, and cauterization.32 Counterintuitively 
for this final category -  which one might expect to be even 
“worse” than the ones before it -  several o f the interven- 
tions just mentioned are among the least severe forms of 
FGM. Piercing, for example, is another instance o f a pro- 
cedure -  along with labiaplasty (FGM Type 2) and “clitoral 
unhooding”33 (FGM Type 1) -  that is popular in Western 
countries for “non-medical purposes,” and can be performed 
hygienically under appropriate conditions.11,38-40

The harms of FGM/A
Several points can now be emphasized. First, “FGM” is not 
just one thing. Instead, there are many ways to nick, scratch, 
or cut off parts o f a girl’s vulva, ranging from (at the lowest 
end o f the harm spectrum) an anaesthetized prick on the 
clitoral hood, as is common in Malaysia and in some other 
Muslim communities,11,41 to (at the highest end o f the spec- 
trum) the excision o f the outer clitoris with a shard o f glass, 
and the suturing of the labia with thorns.42 It should be clear 
that these different forms of intervention are likely to result 
in different degrees of harm, with different effects on sexual 
function and satisfaction, different chances o f developing 
an infection, and so on, among the other possible adverse 
consequences that may be associated with these procedures.43 
But as Carla Obermeyer has observed:

It is rarely pointed out that the frequency and severity of 
complications are a function of the extent and circumstances 
of the operation, and it is not usually recognized that much 

o f [our] information comes from studies of the Sudan, 
where most women, [in contrast to the majority of other 
contexts] are infibulated. The ill-health and death that these 

practices are thought to cause are difficult to reconcile with 
the reality of their persistence in so many societies, and 
raises the question of a possible discrepancy between our 

“knowledge” of their harmful effects and the behavior of 
millions of women and their families.44

A further point to consider is that many o f the risks and 
harms that are associated with FGM -  such as pain, infection,

and hemorrhage -  could be substantially reduced, if  not 
eliminated, by transitioning toward the less invasive forms 
of the procedure, coupled with an increased focus on “medi- 
calization.”45,46 In light o f this recognition, more minor forms 
of female genital alteration are indeed being performed in 
hospital settings in an increasing number o f communities 
worldwide, on the model o f routine male circumcision as 
performed in the United States.47 This trend has not been 
welcomed, however, by those who oppose FGM regardless 
of implementation or type,11,47,48 and it has been explicitly 
condemned by both the World Health Organization and the 
United Nations.11

What about effects on sexuality?44 While a popular 
assumption is that any form of FGM deprives women o f all 
sexual feeling, “[r]esearch by gynecologists and others has 
demonstrated that a high percentage o f women who have 
had genital surgery have rich sexual lives, including desire, 
arousal, orgasm, and satisfaction, and their frequency o f  
sexual activity is not reduced.”49 Indeed, in one study,50 
up to 86% of women-some o f whom had undergone even 
“extreme” forms o f FGM-reported the ability to orgasm, 
and “the majority o f  the interviewed women (90.51%) 
reported that sex gives them pleasure.” These counterintui- 
tive findings might be explained by the fact, noted earlier, 
that much o f the clitoris is actually underneath the skin layer 
and is therefore not removed by even the most invasive types 
of FGM.e Of course, there are other parts o f the vulva/vagina 
to consider as well, whose stimulation can likewise contribute 
to sexual pleasure. All told, the degree and quality of subjec- 
tive sexual feeling is likely to vary considerably depending 
upon the type o f FGM, as well as from person to person: the 
number and distribution o f nerve endings, etc -  and hence the 
sexual responsiveness o f each person’s genitals -  is unique. 
Therefore FGM and other forms o f genital modification will 
affect different people differently.51

On the other side o f the ledger, there is a great deal 
of evidencef that FGM can be harmful to sexual function

eAs Catania et al. report: “It is ... important to remember that in infibulated 
women, some fundamental structures for the orgasm have not been excised. 
The women interviewed by [some researchers] achieve orgasm by stimulat- 
ing the vagina and consider the clitoris as something extra. In reality they 
refer to the visible (external) part o f  the clitoris which is [only] the ‘tip o f 
the iceberg’ o f the whole structure, strictly connected to the vagina.”50 
fHowever, see Obermeyer55 for an important discussion of the methodological 
difficulties inherent in these types of studies, as well as the need to distinguish 
between more vs less invasive forms of FGM/A when reporting on its effects 
on sexuality. See also, eg, Meston et al.56 for evidence o f  a lack o f  ability 
to orgasm among some women with intact genitalia, further complicating 
the relationship between ability-to-orgasm and the presence or absence o f 
an external clitoral glans.
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and experience, especially when one considers the more 
extreme forms.52-54 Women in some studies have reported 
feeling “cold” during sex, deriving “no satisfaction” from 
intercourse, and “having pain during sex.”57 As Sara Johns- 
dotter has pointed out,51 the relationship between the amount 
o f genital tissue removed from any individual and her felt 
satisfaction during sexual intercourse is complex (as well 
as difficult to study in a controlled, scientific manner), so 
FGM -of whatever degree o f severity-will lead to different 
psychologically-mediated outcomes, depending upon the 
beliefs, attitudes, and other internal states of the affected 
individual.50,51 As I have argued elsewhere:

While many African women feel enhanced by having 

modified genitals -  feeling more beautiful, ‘cleaner,’ more 
‘ smooth’ and ‘neat’ -  increasing numbers of them are aware 
of just how controversial their local customs have become 

on the world stage. Many of them are learning about how 
other cultures and societies regard the innervation and 
functions of the clitoris. Some of them are dating outside 

of their cultural groups [and finding] out that ‘cut’ genitals 
are not considered beautiful by the prevailing group in such 
contexts, and so on. Accordingly, they may feel humiliated, 

deprived, diminished -  and yes, ‘mutilated.’ There is even 
[some] evidence of women seeking reconstructive surgery 
of their genitals to try to reclaim what was ‘taken from 

them’ when they were too young to fully understand what 
was happening.11

In the final analysis, it is clear that FGM, and especially its 
more invasive forms, poses a distinct risk o f causing sexual 
harm, even if  this harm may not be experienced in the same 
way, or to the same degree, by every woman who has been 
subjected to genital surgery. Moreover, in at least some cases, 
the harm is quite clearly catastrophic.

The harms of MGA
These same considerations apply to male circumcision. 
As with FGM/A, circumcision is not a monolith: it isn’t 
just one kind o f thing.g The original form o f circumcision 
within Judaism, for example, until about 150 AD, was com- 
paratively minor: it involved cutting off the overhanging tip 
o f the foreskin -  whatever stretched out over the end o f the 
glans -  thus preserving (most of) the foreskin’s protective and 
motile functions, as well as limiting the amount o f erogenous 
tissue removed.58 The “modern” form adopted by the United 
States59 is significantly more invasive: it typically removes

gFor a proposed typology, see Svoboda and Darby.25

between one-third to one-half o f the movable skin system of 
the penis,60 or about 50 square centimeters of sensitive tissue 
in the adult organ.61,62 The operation also eliminates the glid- 
ing function o f the prepuce (which may help to reduce chafing 
in the female sexual partner),h as well as any and all sexual 
sensation in the prepuce itself;23,62 and it exposes the head of 
the penis to environmental irritation.23,60 Just as with various 
forms of non-therapeutic FGA, male circumcision has been 
associated with numerous sexual difficulties, ranging from 
reduced sensitivity in the exposed glans, to problems with 
orgasm, to pain in the receptive female partner.64-66 Neverthe- 
less, many, if  not most, circumcised men report being able to 
enjoy their sexual experiences, notwithstanding the loss of 
erotogenic tissue67,68 (see Box 1 for further discussion).

Just as with FGA, male genital cutting can take many dif- 
ferent forms. In Pakistan, traditional Muslim circumcisions 
are done while the boy is fully conscious, usually between 
the ages o f 3 and 7. As S  A Rizvi and colleagues describe, 
“the child is held in a seated position, with both legs apart.” 
Then, “a probe, a cutter made o f wood, and a razor are used 
[to excise] the prepuce,” at which point “ashes o f burnt wood 
are [applied] to establish haemostasis.”72 The operation is per- 
formed “with no anaesthesia, no sutures and with unsterilized 
instruments.”72 In the United States, routine (non-religious) 
circumcisions are performed in a hospital setting, and take 
place in the first few days o f life. These, too, often involve 
inadequate (or no) pain control, and have been known to 
result in serious “botches,” including partial amputations of 
the penis. While such an outcome is typically described as 
“rare,” the true incidence o f complications is unknown.13,16,73 
Metzitzah b’peh, done by some ultra-Orthodox Jews, requires 
the sucking of blood from the circumcision wound, and car- 
ries the risk of herpes infection and permanent brain dam- 
age.74 Subincision, performed by some Australian aboriginal 
groups, involves slicing open the urethral passage on the 
underside o f the penis from the scrotum to the glans, often 
affecting urination as well as sexual function.75,76 As Derrick J 
Pounder states, “the bleeding is staunched with sand, and the 
edges o f the wound may be cauterized ... the resultant defect 
in the urethral wall is kept open [with] pieces o f wood, bone,

hAs Scott states: “Upon full erection, there is ample play in the penile skin to 
allow the glans to glide in and out of the prepuce. During the inward motion 
o f  intercourse, the ridged mucosa, positioned now near the mid-penile shaft, 
glides along and in contact with the vaginal wall. The M eissner’s corpuscles 
[sensitive nerve fibers] in the crests o f  the ridged mucosa are stimulated 
by this contact and by the restraint o f  the frenulum, with which the ridged 
mucosa is continuous. In the outward motion of intercourse, the prepuce 
inverts over the distal portion o f the penis. The M eissner’s corpuscles are 
again stimulated, this time by contact with the corona glandis.”63
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The literature concerning the sexual effects of male circumcision is hotly contested.6970 However, the most recent, comprehensive, and 
balanced review of the available evidence is due to Jennifer Bossio and her colleagues,68 who note that: “Adverse self-reported outcomes 
associated with foreskin removal in adulthood include impaired erectile functioning, orgasm difficulties, decreased masturbatory func- 
tioning (loss in pleasure and increase in difficulty), an increase in penile pain, a loss of penile sensitivity with age, and lower subjective 
ratings of penile sensitivity” (internal references omitted).68 While “other studies have found no significant differences in self-reported 
sexual functioning following adult circumcision,” it must be remembered that (a) adult vs infant/child circumcision may not necessarily 
yield equivalent outcomes,23 and (b) that a lack of statistical significance does not entail a lack of underlying effect.71 For example, in an 
oft-cited study purporting to show no adverse effect of circumcision on sexuality, “several questions were too vague to capture possible 
differences between circumcised and not-yet circumcised participants [such that] non-differential misclassification of sexual [outcomes] 
probably favored the null hypothesis of no difference, whether an association was truly present or not.”66 Finally, due to the fact the 
foreskin “can be stretched, rolled back and forth over the glans, and otherwise manipulated during sex and foreplay, [allowing] for a 
range of sexual functions -  along with their concomitant sensations -  that are physiologically impossible if this tissue is removed ... To 
say that circumcision has ‘little or no effect' on sexual experience [is] to adopt an extremely narrow conception of that term”.23

B o x 1 -  W h at are the effects of male circum cision on sexual function, satisfaction, and sensation?

or clay.”75 Circumcision among the Xhosa in South Africa is 
traditionally done in the bush as a rite o f passage, sometimes 
with the use of spearheads and dirty knives, and frequently by 
medically untrained practitioners. Just as with female genital 
altering rites performed under comparable conditions (and 
often by the very same groups), these kinds o f operations 
frequently cause hemorrhage, infection, mangling, and loss 
of the sexual organ.77 In fact, between 2008 and 2014, more 
than half a million boys were hospitalized due to botched 
circumcisions in South Africa alone; more than 400 lost 
their lives.78,79 But even when performed in a modern clinical 
setting, circumcisions are not without their risks and com- 
plications. In 2011, nearly a dozen infant boys were treated 
for “life threatening hemorrhage, shock or sepsis” as a result 
of their non-therapeutic circumcisions at a single children’s 
hospital in Birmingham, England.80

By now it should be clear, as Debra DeLaet (among 
others) has argued,81i that both male and female forms of 
genital alteration fall on a wide spectrum, and that the harms 
they may entail substantially overlap.21 That this is not com- 
monly understood in the popular discourse is most likely due 
to the fact that when Westerners hear the term “FGM,” they 
tend to think o f the most extreme forms o f female genital cut- 
ting, done in the least sterilized environments, with the most 
drastic consequences likeliest to follow (since these are the 
forms to which they will typically have been exposed, due

‘As she writes, while “there are sharp differences between infibulation, the 
most extreme form . o f female genital mutilation, and the less invasive 
form  o f male circumcision that is most widely practiced ... that comparison 
is not necessarily the most appropriate comparison that can be made. There 
are extremely invasive forms o f male circumcision that are as harsh as 
infibulation [and while it] is true that these extreme forms of male circumci- 
sion are rare . it is also the case that infibulation [is rare]. Indeed, female 
circumcision as it is commonly practiced can be as limited in terms o f  the 
procedures that are perform ed and their effects as the m ost widespread type 
o f  male circumcision.”81

to their disproportionate representation in the media and in 
other popular accounts).49 When people hear the term “male 
circumcision,” by contrast, they are much more likely to 
think o f the least severe forms o f male genital cutting, done 
in the most sterilized environments, with the least drastic 
consequences likeliest to follow, largely because this is the 
form with which they are culturally familiar.11,82

However, as the anthropologist Zachary Androus has 
noted, this way o f thinking is misleading: “The fact o f the 
matter is that what’s done to some girls [in some cultures] 
is worse than what’s done to some boys, and what’s done to 
some boys [in some cultures] is worse than what’s done to 
some girls. By collapsing all o f the many different types of 
procedures performed into a single set for each sex, categories 
are created that do not accurately describe any situation that 
actually occurs anywhere in the world.”83

The other side of the coin: the question 
of benefits
So far, I have discussed the potential harms o f male and 
female genital alterations, but I have not yet considered the 
question o f benefits. MGA, but not FGA, is believed by some 
medical professionals to confer a number o f possible health 
benefits -  most notably, a small reduction in the absolute 
risk o f female-to-male, heterosexually transmitted HIV in 
areas with high base rates o f such infection16-19,84 -  although

jFor an overview o f the scientific and ethical controversy surrounding the 
question o f  health benefits in a Western context, see my earlier work on the 
subject;20,85 for critiques o f  US-based support for circumcision specifically. 
see, eg, Frisch et al.,86 Svoboda and Van Howe;87 Garber;88 Hartmann;89 
Lawson;90 Booker;91 Bewley and Stranjord;92 Guest;93 Androus;94 Earp and 
Darby;62 Earp;95 and Bossio et al.68 Note that replies and counter-replies to 
some o f these critiques have been published; these can be accessed at the 
relevant journal websites.
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the likelihood and the magnitude o f such benefits outside of 
sub-Saharan Africa is the subject o f considerable dispute. If 
these authorities are correct, then the benefits of circumcision 
might conceivably offset the drawbacks and risks in a way 
that is not the case for FGA, thereby preserving the moral 
distinction between them.

An important qualification is in order. First, almost all of 
the controlled evidence pointing to potential health benefits 
for MGA has been derived from studies of adult (and hence 
voluntary) circumcision, rather than from infant/child (and 
hence involuntary) circumcision.68 Since “the spread o f dis- 
ease, including sexually transmitted infections, is determined 
much more by socio-behavioral and situational factors than 
by strictly anatomical-biological factors, such as the pres- 
ence or absence of a foreskin ... the apparent findings from 
these studies cannot be simply mapped on [to] circumcisions 
performed earlier in life, ie, before an age o f sexual debut.”20 
This distinction is important. From an ethical perspective, few 
people would argue that fully-informed adult males should 
not be permitted to undergo elective surgeries on their own 
genitals, whether in an attempt to achieve partial prophylaxis 
against disease or for other reasons. This issue o f informed 
consent will feature prominently in our discussion later on.

With respect to neonatal or childhood circumcision, by 
contrast, the primary health benefit that has been attributed to 
this version o f the surgery is a slight reduction in the absolute 
risk o f urinary tract infections.86 However, the overall chance 
o f contracting such an infection (in the first year o f life) is 
low-approximately 1%-regardless o f one’s circumcision 
status.96 As Benatar and Benatar explain, “UTI does not occur 
in 99.85% o f circumcised infant males and in 98.5% of un- 
circumcised infant boys.”97 In the rare event that a child does 
in fact become infected, UTIs are both “easily diagnosed and 
treatable, with low morbidity and mortality.”97 A further point 
to consider is that: according to one recent estimate, about 
111 circumcisions would have to be performed to prevent 
a single case o f UTI.98 Accordingly, “a more conservative, 
humane, and effective course o f treatment would be to pre- 
scribe oral antibiotics -  if  and when an infection does occur. 
This is just what we do for girls, who get UTIs (after the age 
o f 1) about 10 times more frequently than boys do, with no 
pre-emptive surgery recommended.”62

But what if  such surgery were recommended? The ques- 
tion cannot be left unanswered. The point here is that we do 
not actually know whether some minor form o f FGA might 
confer health benefits, because it is illegal -  and would be 
unethical2343 -  to conduct a study to find this out. Obviously, 
the more extreme types o f FGA will not contribute to good

health on balance, but neither will the spearheads-and-dirty- 
knives versions o f MGA performed on boys. What about 
more mild forms o f FGA? As I have noted elsewhere, “the 
vulva has all sorts of warm, moist places where bacteria or 
viruses could get trapped, such as underneath the clitoral 
hood, or among the folds o f the labia; so who is to say that 
removing some of that tissue (with a sterile surgical tool) 
might not reduce the risk o f various diseases?”82

As a matter of fact, defenders o f FGA in some countries 
actually do cite such “health benefits” as “a lower risk of 
vaginal cancer . less nervous anxiety, fewer infections 
from microbes gathering under the hood of the clitoris, and 
protection against herpes and genital ulcers.”25 Moreover, 
at least one study by Western scientists has shown a link 
between “female circumcision” and reduced transmission 
o f HIV -  a result that the authors, both experienced statisti- 
cians, characterized as a “significant and perplexing inverse 
association between reported female circumcision and HIV 
seropositivity.”99,100 The authors, Rebecca Stallings and Emil- 
ian Karugendo, expressed a dire need for further research into 
the issue. Yet as the medical anthropologist Kirsten Bell has 
noted (personal communication, January 16, 2015):

These findings, which were presented at an International 
AIDS Society conference in 2005, have never been pub- 
lished in a peer-reviewed journal and it is difficult to imagine 

any agency willing to entertain Stallings and Karugendo’s 
call for further research. Indeed, the topic is self-evidently 
a non-starter. Regardless of any evidence that might suggest 

an association, it is impossible to imagine a parallel research 
agenda [to the one on male circumcision] solidifying around 
the procedure, irrespective of whether the surgery was 

conducted in a medical context and [irrespective of] the 
extent of cutting involved.

The thought experiment can be taken a step further. 
With respect to causal plausibility, it is often argued that the 
biological mechanism through which the foreskin in males 
becomes a vector for HIV transmission (although the details 
are somewhat contentious)101102 is the presence of Langer- 
hans cells in the inner mucosa of the foreskin. What is rarely 
mentioned in these discussions, however, is that the external 
female genitalia are also richly endowed with Langerhans 
cells.103 If the removal o f tissue with Langerhans cells is seen 
as an acceptable means o f reducing HIV transmission, then 
the excision o f portions o f the female genitalia (on these 
grounds) should logically be entertained as well.

The point here is not to suggest that there is in fact good 
evidence that certain forms of FGA could definitely reduce
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the risk of male-to-female transmission o f HIV; as it stands, 
that is not the case. Instead, the point is that regardless o f any 
evidence for such a possibility, serious research into the question 
is unlikely ever to be considered, simply because such proce- 
dures are unacceptable to Western ethical and cultural norms.104 
Bell has highlighted the contradictory policies of international 
health organizations on this point, “which seek to medicalize 
male circumcision on the one hand, oppose the medicalization 
of female circumcision on the other, while simultaneously bas- 
ing their opposition to female operations on grounds that could 
legitimately be used to condemn the male operations.”26

Is there a “ sym b o lic” difference?
The analysis in the preceding section suggests that a benefit vs 
harm analysis cannot rule out, in a principled fashion, all 
forms o f FGA, while simultaneously tolerating, much less 
promoting, the most common forms o f MGA. This is because 
the health benefits that have been attributed to male circum- 
cision, at least in a Western context, are relatively minor (in 
terms o f absolute risk reduction); they apply mostly after 
an age o f sexual debut; they can be achieved in much less 
harmful ways (such as by the adoption o f safe sex practices); 
and -  crucially for the sake of the present analysis -  we do 
not actually know that certain minor forms o f FGA would not 
confer the same degree o f prophylaxis against disease.20 In the 
latter case, however, it seems unlikely that any such surgery 
would be seen as proportionate to the desired outcome (given 
alternatives): indeed, it is illegal to pursue the question. With 
respect to harms, on the other hand, I have tried to show that 
the adverse effects o f both MGA and FGA overlap substan- 
tially, and that it is only by focusing on the least harmful forms 
of the former, and the most harmful forms o f the latter, that 
this fact is not more widely understood.

But there may be a “symbolic” difference to consider as 
well. This is the view suggested by the philosopher Joseph 
Mazor, as indicated in the introduction, and it is one that has 
been advanced by Martha Nussbaum, among many others. 
“Female genital mutilation is unambiguously linked to customs 
of male domination,”105 Nussbaum has written; whereas male 
circumcision is not ordinarily seen as being linked to such 
customs, nor perhaps to other problematic norms.106

In contrast to this perspective, I suggest that male 
genital cutting can indeed “be understood as a gendering 
practice tied to [patriarchal notions of] masculinity” as 
well as to customs o f male domination;107 and also, follow- 
ing Ahmadu,108 that female forms o f genital cutting are not 
“unambiguously” tied to such customs, as Nussbaum and 
others seem to assume.

The symbolic meanings of FGA
Let me begin with the latter case. As is increasingly being 
emphasized by scholars in this area, female genital cutting 
is performed for different reasons in different social con- 
texts, and is not always associated with a lower status for 
women and girls, nor with the aim o f reducing their sexual 
pleasure.49 108 Indeed, such cutting is nearly always carried 
out by women themselves, who do not typically view their 
rites as being an expression of patriarchal norms, but rather 
as conducive to good hygiene, beautifying,37 109 empowering, 
and as a rite of passage with high cultural value.37 108 As Lisa 
Wade has argued, “attributing [the] persistence [of female 
genital altering rites] to patriarchy grossly oversimplifies 
their social, cultural, and economic functions” in the diverse 
societies in which they are performed.110

It has sometimes been argued that women who endorse 
FGA are victims of “false consciousness” and are thus mis- 
taken about the nature o f their own most cherished customs -  
that they are so oppressed, for example, that they have become 
unwitting instruments to their own oppression.111 However, 
this sort o f argument is increasingly being seen as both sim- 
plistic and condescending.11,37,111-114 As Dustin Wax has argued, 
the supportive voices o f women who have actually undergone 
genital alterations “is almost entirely absent, literally silenced 
by [a Western] insistence that the horrendousness of the prac- 
tice precludes any possible positive evaluation.”115

Of course, popular opinion has only limited value as a 
guide to the moral status of a given practice. It is quite pos- 
sible that those women who approve of FGA in their societies 
possess a comparatively narrow degree of awareness of the 
key issues, such as the relevant genital anatomy, the ethical 
controversies surrounding the practice, the way it is perceived 
in other societies, and so on. (If so, then they would not be 
altogether different, in this respect, from circumcised men in 
the United States -  including many members o f the medical 
profession -  who typically know little to nothing about the 
anatomy and functions of the foreskin, and who may be unaware 
that circumcision is rare in other developed nations outside of 
religious communities).2285116-118 In support o f this view, there 
is some evidence -  from Nigeria, for example -  that an increase 
in parental education corresponds to a reduction in the like- 
lihood that the daughter will be “circumcised,” although in other 
contexts, an increase in parental education corresponds, not to 
the abandonment of FGA, but rather to its medicalization104 
(somewhat akin to MGA in the United States).59119

As Francelle Wax, a Jewish filmmaker and critic o f  
both FGA and MGA has argued (personal communication, 
January 18, 2015):
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It would be productive to encourage people away from 
relying on majority opinion to determine what is ethically 
acceptable (or what people would [endorse] had they not 

been primed by their culture’s norms). As most people are 

not [inclined to be] norm-questioning . and are hard-wired 
to rationalize irreparable harm done to them, or harm they 

caused to another, it is both unsurprising and un-compelling 

to note that the majority of people from cutting cultures do 
not object to having been cut [or see the practice as being 

unproblematic]. People should be encouraged to look to 

dissenting minorities, not to the masses, to take their cues 
about what is ethically problematic.

Notwithstanding Wax’s important insight, as Ahmadu 
has argued, there has been an “unjustified conflation” o f the 
varied practices o f FGA in the popular discourse, resulting 
in an overemphasis on the most symbolically problematic 
form, namely infibulation or pharaonic circumcision.108 This 
conflation is unjustified, she suggests, because infibulation is 
simultaneously the most extreme form of FGA, the rarest, and 
the form most closely associated with norms o f male domi- 
nance and sexual control. It is also “associated with a specific 
region and interpretation o f Muslim purdah ideology,”108 and 
appears to be concentrated in north-east Africa.

In most other African contexts, by contrast, both FGA and 
MGA are least superficially egalitarian: they are carried out 
regardless o f the sex or gender o f the child, and are intended 
as a means o f conferring adult status within the group.49104 
Among the Kono of Sierra Leone, for example, “there is no 
cultural obsession with feminine chastity, virginity, or wom- 
en’s sexual fidelity, perhaps because the role o f the biological 
father is considered marginal and peripheral to the central 
‘matricentric unit.’”108 In this context, male and female genital 
alterations are performed in parallel ceremonies, are not pri- 
marily intended to reduce sexual pleasure, and the operations 
are seen as mirror images of each other.11,49,104

Nancy Ehrenreich and Mark Barr provide a general 
lesson:

[ . ]  the mainstream anti-FG[A] position is premised upon 

an orientalizing construction of FG[A] societies as primi- 
tive, patriarchal, and barbaric, and of female circumcision 

as a harmful, unnecessary cultural practice based on patri- 

archal gender norms and ritualistic beliefs. . Lambasting 
African societies and practices (while failing to critique 

similar practices in the United States [and Europe]) ... 

essentially implies that North American [and European] 
understandings of the body are “scientific” (ie, rational, 

civilized, and based on universally acknowledged expertise),

while African understandings are “cultural” (ie, supersti- 

tious, un-civilized, and based on false, socially constructed 
beliefs). [Yet] neither of these depictions is accurate. North 

American medicine is not free of cultural influence, and 

FG[A] practices are not bound by culture -  at least not in 
the uniform way imagined by opponents.4

The symbolic meanings of MGA
What about the other side o f things? The usual claim is that 
male circumcision is not associated with a lowered status 
for women, but in Judaism, at least, this is not obviously the 
case. Indeed, only the males are permitted to “seal the divine 
covenant” by having their foreskins removed, so the custom 
is sexist on its face.21 In his analysis o f why Jewish women 
are not circumcised, Shaye J D Cohen argues that “Jews of 
antiquity seem not to have been bothered by this question 
probably because the fundamental Otherness of women was 
clear to them. Jewish women were Jewish by birth, but their 
Jewishness was assumed to be inferior to that o f  Jewish 
men.”120121 Thus, as David Benatar has pointed out, “half 
of the Jewish people lack the physical mark that is widely 
associated with Jews. One would have thought that egalitar- 
ians would want to rectify this oversight.”122 As he goes on to 
state, “A true egalitarian would think it unfair that a boy is cut 
while a girl is not [and would] either extend the burden [of 
circumcision] to girls or remove it from [the] boys.”122 The 
sociologist Michael Kimmel goes a step further:

circumcision means ... the reproduction of patriarchy. [In 

the Jewish tradition] Abraham cements his relationship to 
God by a symbolic genital mutilation of his son. It is on the 
body of his son that Abraham writes his own beliefs. In a 

religion marked by the ritual exclusion of women, such a 
marking not only enables Isaac to be included within the 
community of men . but he can also lay claim to all the

privileges to which being a Jewish male now entitles him......
To circumcise [one’s son, therefore, is] to accept as legitimate 
4000 years [of] patriarchal domination of women.123

Male circumcision may be related to other problematic 
norms as well. One connection that has been raised in the 
literature is with an attempt to exercise control over boys’ 
sexualities.21124 While most contemporary Western parents 
who choose circumcision for their sons do not (very likely) 
have such a motivation consciously in mind, neither, appar- 
ently, do most African parents when they choose “circumci- 
sion” for their daughters. Instead, as the renowned anti-FGA 
activist Hanny Lightfoot-Klein has stated: “The [main]
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reasons given for female circumcision in Africa and for 
routine male circumcision in the United States are essentially 
the same. Both promise cleanliness and the absence o f odors 
as well as greater attractiveness and acceptability.”125

Nevertheless, male genital cutting has indeed been used 
as a form of sexual control, and even punishment, for a very 
long time.21124 The Jewish philosopher Maimonides (b. 113 5) 
argued that diminished sexual sensitivity was part of the point 
of performing circumcisions (to reduce excessive “lust” as 
well as “weaken ... the organ in question”);126 circumcision 
was adopted into Western medicine in the Victorian period 
largely as a means to combat masturbation and other expres- 
sions o f juvenile sexuality;127 and forced circumcision of 
(male) enemies has been used as a means of humiliation since 
time immemorial: the Luo of Kenya, for example, who do not 
traditionally circumcise, have been victims o f such attacks 
in recent times, as have numerous other groups, including 
Christians in Aceh, Indonesia.128-130

Here, too, it could be argued that these apparent associations 
with problematic norms are superficial,131 outdated, or only apply 
to a limited number of cases. But this is exactly the point. Neither 
male nor female forms of genital cutting can be successfully 
“boiled down” in terms of the attitudes that they supposedly 
express, and both have been plausibly associated with both 
(seemingly) unproblematic as well as (seemingly) extremely 
problematic norms. Yet if  these interventions are meant to be 
distinguishable in terms of their permissibility on account of 
the differing norms that they are taken to reflect, then they will 
be very hard to distinguish indeed. As I have noted elsewhere:

Given that both male and female forms of genital cutting 
express different cultural norms depending upon the context, 

and are performed for different reasons in different cultures, 

and even in different communities or individual families, how 
shall we assess the permissibility of either? Do we need to 

interview each set of parents to make sure that their proposed 

act of cutting is intended as an expression of acceptable 
norms? If they promise that it isn’t about ‘sexual control’ in 

their specific case, but rather about ‘hygiene’ or ‘aesthetics’ 

or something less symbolically problematic, should they be 
permitted to go ahead? But this is bound to fail.82

Toward an autonom y-based  
ethical fram ew ork
Let me take stock of where we are. So far, I have been ques- 
tioning the dominant moral paradigm according to which 
non-therapeutic genital alterations performed on children 
are treated fundamentally differently, depending upon the

sex or gender o f the child whose genitals are altered. I have 
tried to show that such differential treatment cannot be 
maintained on unambiguous and principled grounds, neither 
on the basis o f a harm-based analysis, nor on the basis of  
differing “symbolic meanings.” At the very least, I claim that 
the ordinary distinctions that are maintained, including by 
powerful decision-making bodies with considerable influence 
on a global scale,11 are morally inconsistent.

At a first glance, there seem to be at least two ways 
of resolving this inconsistency. First, if  Western societies 
remain convinced that the non-therapeutic alteration o f  
boys’ genitalia should be considered permissible so long as 
it does not cross an arbitrary threshold o f “harm,” then they 
should consider allowing similar alterations to the genitals 
of little girls (if requested by the parents). Some authors -  
most notably Dena Davis21 -  have in fact made just such 
a suggestion.11 132 133 It seems evident, however, that this 
“solution” would create more problems than it would solve. 
For example, it would require that Western laws regarding 
physical assault on a minor be rewritten, potentially creat- 
ing large-scale disturbances throughout the legal system. 
This is because -  as others have argued -  cutting into a 
child’s genitals without a medical diagnosis, and without its 
informed consent, meets the formal definition o f criminal 
assault under the legal codes o f most o f these societies.134 
For example, as Svoboda, Adler, and Van Howe point out in 
a forthcoming paper with respect to the legal situation in the 
United States, “In banning non-therapeutic FGC [‘female 
genital cutting’] in 1997, Congress stated that it ‘infringes 
upon the guarantees o f rights secured by Federal and State 
law, both statutory and constitutional.’ That is to say, female 
genital cutting was already unlawfuip’ prior to the enactment 
of specific legislation.135

Another problem, acknowledged by Davis, is that it would 
be very difficult indeed to “police” such newly approved 
“minimal” forms o f FGA, to ensure that they were not being 
used as a cover for more invasive and harmful procedures. 
In fact, a very basic problem with the suggestion o f harm- 
tolerance is the difficulty it presents in terms of specifying 
an appropriate threshold for harm that could be measured in 
an objective way. As Blackstone noted more than 200 years 
ago, “the law cannot draw [a] line between different degrees 
of violence.”136 Accordingly, as Robert Ludbrook explains, 
“Once the laws permit physical violence, decisions have 
to be made as to where within the continuum of violence 
the limits are to be fixed.”136 This could open the door for 
interested parties to argue, for any proposed act o f cutting, 
that it is ‘not harmful enough’ to warrant the placement of
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limitations on parental decision making. As Ludbrook argues, 
“The law is an important symbol and if  [it] allows parents, 
carers and teachers to [so much as hit their] children, it 
is sending a message to these people and to the community 
generally that children are not entitled to the same right to 
bodily integrity as adults.”136

The question of rights is arguably central to this issue. 
In Western societies, we teach our citizens (including our 
children) that they have a right to bodily integrity:117 “a right 
to make decisions about what happens to [their] own body, 
[a] right to say no to unwanted touching, [a] right not to be 
physically or sexually assaulted.”136 This, Ludbrook argues, 
is “the most personal and arguably the most important of all 
human rights,” next to the right to life itself.136 Some authors 
have argued that FGA performed before an age o f consent is a 
violation of such a right, “regardless o f the degree of cutting or 
the extent of the complications that may or may not ensue.”1

Undoubtedly, such a view is motivated at least in part by 
the fact that such cutting involves a very “private” part o f the 
body -  ie, a part with unique psycho-sexual significance -  and 
that it is done before a girl can understand what is at stake in 
such a procedure, much less offer effective resistance. Indeed, 
genitals are not like other parts o f the body. This can be seen 
in the fact that sexual assault, in Western societies, is typically 
regarded as a more severe and more personal violation than 
other kinds of bodily assault. Accordingly, the outright cutting 
and/or alteration o f a child’s genitals seems much more likely 
to be the sort o f interference that would later be experienced 
as a harm, compared against various other childhood bodily 
alterations that are sometimes raised in the literature.

A  child’s right to bodily integrity: genital 
cutting vs. other alterations
Consider vaccinations, which some authors have suggested 
are morally, or even physically, equivalent to male circum- 
cision.137 Against this view, critics point out that vaccination 
does not remove erogenous tissue (nor any healthy tissue), nor 
does it risk harming sexual function, sensation, or satisfac- 
tion. In addition, it does not result in a visible change to the 
appearance o f the body, much less a part of the body with 
respect to which aesthetic norms, feelings o f self-esteem, etc, 
vary considerably from person to person, and often inspire
very strong feelings.62,137,138

Orthodontic treatment is another childhood bodily modi- 
fication that is sometimes compared with genital cutting.139 
Similar to vaccinations, dental braces do not remove nor risk 
damaging erogenous tissue,k and (moreover) they are usu- 
ally put on with the age-appropriate consent o f the affected

individual. Although braces may be uncomfortable, and 
although they do make a difference to physical appearance, 
both the degree o f discomfort and the type o f  alteration 
to appearance fall well within the child’s understanding. 
In contrast, the permanent modification o f genital tissue 
prior to an age o f  sexual debut is not something whose 
significance a child o f any sex or gender is in a position to 
fully understand.11

Finally, consider minor cleft lip repair -  another common 
“analogy” to male circumcision.31 While this is typically done 
before a child understands what is at stake in the procedure, 
it likewise does not remove functional tissue that he or she 
might later value (and wish to have experienced intact); 
indeed, it is universally regarded as a means o f repairing a 
defect and thus as a form o f cosmetic enhancement. This is in 
contrast to both FGA and MGA, whose respective statuses as 
being enhancements (as opposed to diminishments,140 or even 
mutilations106 138) are contentious even within the societies in 
which they have traditionally been performed.11,37,58

These (and other) differences between genital cutting 
and other types o f body modification may help to explain 
why there is an active “genital autonomy”141 movement in the 
United States, Europe, and elsewhere that is fueled by women, 
men, and intersex people who are extremely resentful about 
their childhood genital surgeries, but not an anti-orthodontics 
movement or an anti-cleft lip-repair movement.23 (There is, 
of course, a very controversial anti-vaccination movement, 
but this is motivated, not by concerns about violations of 
a child’s right to bodily integrity, but rather by unfounded 
concerns about vaccines contributing to an increased risk of 
autism and other problems).142

A  new ethical framework
Taking all o f these considerations into account, let me offer a 
second approach to resolving the “inconsistency” alluded to 
above, which has the potential to avoid the serious disadvan- 
tages that seem likely to follow from an increased tolerance 
for FGA. This approach would involve a decreased tolerance 
for MGA, and on the same grounds that have just been dis- 
cussed. According to this approach, the test for moral permis- 
sibility (if not legal permissibility, as that may raise a different 
set o f issues)143 would rest not so much on considerations of 
sex or gender -  according to which boys, compared to girls,

kThey do pose a very small risk o f  damaging the lips, which might plausibly 
be considered erogenous tissue, but, in contrast to circumcision (in which the 
removal o f  dozens o f square centimeters o f erogenous tissue is a necessary 
component o f the intervention itself), this would be an accidental side-effect, 
and one that is probably so rare as to be able to be discounted.
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are treated less favorably -  but more on considerations of  
informed consent, reflecting an underlying concern for the 
“genital autonomy”141,144 of children.

Moira Dustin has described just such an approach. She 
suggests that one way to resolve the apparent double standard 
regarding male vs female forms of genital alteration in Western 
societies, “would be to argue for the application of consistent 
principles of choice ... and the recognition of all non-therapeutic 
bodily modifications” as being “culturally” motivated.114 “This 
could mean making a distinction,” she continues, “between 
adults who can choose how to modify their bodies in irrevers- 
ible ways -  however much the majority might deplore their 
choices -  and children who cannot.”114 The application of this 
framework would have several important implications:

It would mean saying that male circumcision of baby boys, 
where it has been established that it has no [net]* medical 

benefits, is unacceptable; it would mean that it would be 
illegal to circumcise a girl under the age of consent; and 
it would mean [by contrast] that if an adult woman wants 

to have her genitals ‘tidied up’ after childbirth or her labia 
reduced through ‘cosmetic’ surgery, then she should be 
allowed to make that choice. This may not be a satisfactory 

position but it is a way of avoiding double standards while 
the real work of changing the attitudes that produce these 
practices takes place.114

I am sympathetic with this general framework. As I have 
argued elsewhere, “Children o f whatever [sex or] gender 
should not have healthy parts o f their most intimate sexual 
organs removed, before such a time as they can understand 
what is at stake in such a surgery and agree to it themselves.”43 
Conversely, as Christine Mason and others have argued, adults 
should be free to use medical technologies to modify their 
own bodies and minds, in a process of self-creation, if  that is 
what they truly want.147-149 While I do not suggest that (non- 
therapeutic) MGA should be banned, necessarily,85 150 151 it is 
clear that the current laissezfaire attitude toward this practice 
that is typical o f Western societies -  and in particular the

*I have added the word “net” here because this is a crucial distinction. 
Obviously removing any part of the body might reduce the risk o f  some dis- 
ease afflicting that part o f  the body: tissue that has been excised cannot host 
an infection (for example). The relevant notion is net health benefits, then, 
because any benefits that might in fact accrue from the amputation o f healthy 
tissue have to be balanced against not only the risk o f  surgical complications, 
but also the value o f the lost tissue itself; the short-term, intermediate, and 
long-term adverse consequences associated with the intervention;145,146 and, 
in the case o f genital operations in particular, the loss o f  choice concerning 
a very ‘private’ part o f one’s body.23,146 Moreover, there should be a paucity 
o f  less invasive, less risky alternatives for achieving the health benefits in 
question, for “health benefits”-type arguments to be compelling.20

United States -  can no longer be maintained without facing 
serious objection. FGA and MGA are both highly problematic 
practices, with far more overlap between them (both physi- 
cally and symbolically) than is commonly understood: they 
should not be discussed, therefore, in hermetically-sealed 
moral discourses.21104 Instead, the relevant framework is one 
that analyses a child’s right to bodily integrity, and carefully 
considers how tolerant we are willing to be, in these societies, 
of practices which irreversibly alter a person’s “private parts” 
in a non-trivial fashion, in the absence of medical necessity,145 
and before the person has a chance to say “no.”
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Cultural Bias in American Medicine: 
The Case of Infant Male Circumcision

Brian D. Earp and David M. Shaw

ABSTRACT

In 2012 the American Academy of Pediatrics (AAP) released 
a policy statement and technical report stating that the health ben- 
efits of newborn male circumcision outweigh the risks. In response, 
a group of mostly European doctors suggested that this conclu- 
sion may have been due to cultural bias among the AAP Task 
Force on Circumcision, in part because the AAP's conclusion dif- 
fered from that of international peer organizations despite relying 
on a similar evidence base. In this article, we evaluate the charge 
of cultural bias as well as the response to it by the AAP Task Force, 
focusing on possible sources of subjective judgments that could 
play into assessments of benefit versus risk. Along the way, we 
discuss ongoing disagreements about the ethical status of non- 
therapeutic infant male circumcision and draw some more general 
lessons about the problem of cultural bias in medicine.

INTRODUCTION

In 2012 the A m erican A cadem y of Pediatrics 
(AAP) released a p o licy  statem ent and techn ica l re-
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port in  w h ich  it concluded  that the “health  benefits 
of new born m ale c ircum cision  outw eigh  the risks.”1 
In contrast to m ost p o lic ies issu ed  by the AAP, this 
one proved controversial, not on ly  in  the U nited  
States but internationally. Part of the reason for the 
controversy w as that its primary con clu sion  con- 
cerning benefits and risks differed from that of pre- 
v iou s AAP task forces: w h ile  previous task forces 
had acknow ledged both p ositive and negative as- 
pects to new born circum cision  (w ith  earlier poli- 
cies recom m ending against the procedure and later 
p o lic ies adopting a m ore neutral stance), none had  
found that the negatives w ere outw eighed  by the 
p o sitiv es .2 More striking, how ever, w as the fact that 
this sam e con clu sion  differed from that of all con- 
tem porary peer organizations—that is, national pe- 
diatric or general m edical societies in  other coun- 
tries w ith  com parable public health environm ents—  
despite relying on a sim ilar ev id en ce base.3 Follow - 
ing the release of the AAP docum ents, international 
critics raised concerns regarding h ow  the m ain con- 
c lu sion  had been  reached (see table 1).4

The m ost prom inent criticism  cam e in  the form  
of an article entitled “Cultural Bias in  the A A P’s 2012 
Technical Report and P olicy  Statem ent on M ale Cir- 
cu m cision ,” authored by a large group of pediatric 
and other health  authorities from m ainland Europe, 
the U nited Kingdom, and Canada. According to these  
authors, “only  1 of the arguments put forward by  
the [AAP] has som e theoretical relevance in  rela- 
tion  to infant m ale circum cision; nam ely, the pos-
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sib le protection against urinary tract in fections in  
infant boys, w h ich  can easily  be treated w ith  antibi- 
otics w ithout tissue lo ss .”5 A ccording to this view , 
since approxim ately 100 circum cisions w ou ld  be 
n eeded  to prevent one urinary tract in fection  (UTI),6 
and sin ce the sam e theoretical UTI cou ld  be treated  
nonsurgically— as it w ou ld  be if  the ch ild  w ere fe- 
m ale—w ithout sign ificantly  increasing the absolute  
risk of serious adverse consequences, m ost boys w ith  
a norm ally develop ing  anatom y shou ld  expect to 
receive no net m ed ical benefit from circum cision  
prior to their sexual debut.

The other claim ed health  benefits, according to 
the critics, in clu d in g  a reduced risk of fem ale-to-

m ale h eterosexually  transm itted hum an im m uno- 
d eficien cy  virus (HIV) and p en ile  cancer, “are ques- 
tionable, weak, and likely  to have little public health  
relevance in  a W estern context, and they  do not rep- 
resent com pelling  reasons for surgery before boys 
are old enough to decide for th em selves.”7

Assessing Benefit and Risk
Let us first assess the em pirical disagreem ent 

concerning benefits and risks. Bostrom and Ord have 
proposed a “reversal test” for w eigh ing  alternative 
p o licy  options that is u sefu l for framing such  an 
an alysis.8 Consider the fo llow in g  question: If the 
AAP had recom m ended n o t  perform ing circum ci-

TABLE 1. Key Reasons for International Skepticism Regarding the 2012 AAP Findings

1. Internal inconsistency
The AAP technical report states that “the true incidence of complications after newborn circumcision is unknown” -d u e  to such 
problems as inadequate follow-up and conflicting diagnostic c rite ria -b u t nevertheless states that the benefits of the surgery out- 
weigh these unknown risks.1

2. Questionable methodology
The report does not mention any formal procedure used to assign weights or values to individual benefits and risks, nor does it 
mention any heuristic by which these could be directly and meaningfully compared, suggesting that no such procedure was used. 
The AAP Task Force stated in a later publication, the “benefits were felt to outweigh the risks.”2

3. Underestimation of adverse consequences
The AAP Task Force did not consider the most serious complications associated with circumcision, typically documented in case 
reports or case series, as these were excluded from their literature review.3

4. Inadequate description of penile anatomy
The AAP Task Force did not describe the anatomy or functions of the foreskin (the part of the penis removed by circumcision), 
suggesting that it did not consider this genital structure to have any inherent value. If the foreskin does have value, however, its 
removal is itself a harm, and this must be factored into any benefit-risk analysis.4

5. Inappropriate use of research findings
The AAP Task Force conflated findings from studies assessing the effects of adult circumcision in sub-Saharan Africa (regarding, 
e.g., HIV transmission and sexual function) with findings pertaining to newborn circumcision in the U.S., without demonstrating that 
the two procedures or environments are appropriately analogous.5

NOTES

1. AAP “Male Circumcision (Technical Report),” Pediatrics 130, no. 3 (2012): e756-85, e757.
2. AAP “The AAP Task Force on Neonatal Circumcision: A Call for Respectful Dialogue,” JournalofMedicalEthics39, no. 7 (2013): 442-43, 442.
3. See, e.g., J.S. Svoboda and R.S. Van Howe, “Out of Step: Fatal Flaws in the Latest AAP Policy Report on Neonatal Circumcision,” Journal of 

MedicalEthics39, no. 7 (2013): 434-4.
4. The implicit perspective of the AAP Task Force appears to be inconsistent with the value typically assigned to the foreskin in societies where most 

men retain one (and thus have personal experience with the relevant tissue). The foreskin is a highly touch-sensitive, functional sleeve of tissue that can 
be manipulated during sex and foreplay: it is therefore prima facie reasonable to regard it as having value. For extensive discussion, see B.D. Earp and 
R. Darby “Circumcision, Sexual Experience, and Harm,” Unlverslty of Pennsylvania Journal of Internatlonal Law 37, no. 2 (online 2017): 1-56. The 
apparent view of the AAP Task Force is also inconsistent with normative medical evaluations regarding other nondiseased body parts: see J.M. Hutson, 
“Circumcision: A Surgeon's Perspective,” Journal of Medical Ethics 30, no. 3 (2004): 238-40. Consider the female genital labia, for instance, whose 
functional, sensory, and other attributes would be fully described in any comparable report discussing the merits and demerits of excising them: see e.g., 
M.P Goodman, “Female Genital Cosmetic and Plastic Surgery: A Review,” Journal of Sexual Medicine 8, no. 6 (2011): 1813-25.

5. M. Frisch et al., “Cultural Bias in the AAP's 2012 Technical Report and Policy Statement on Male Circumcision,” Pediatrics 131, no. 4 (2013): 796-
800, 796.; J.A. Bossio, C. F. Pukall, and S. Steele, “Review of the Current State of the Male Circumcision Literature,” Journal of Sexual Medicine 11, no. 12
(2014): 2847-64.
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sion  (because its primary health benefit in  childhood  
could  be achieved  less in vasively  and in  a m ore tar- 
geted manner via treatment w ith  antibiotics, as noted  
by the critics), w ou ld  any significant m edical harm  
result to children, on balance, if  all p hysicians fol- 
low ed  that advice?

The m ost lik ely  answ er is “n o .”9 A  recent analy- 
sis of 18 years of data from the capital region of Den- 
mark, w h ere  n o n re lig io u s m ale c ircu m cis io n  is  
rarely perform ed except out of m edical necessity, 
suggests that approxim ately 99.5 percent of boys w ill 
go through infancy, ch ild h o o d , and ad o lescen ce  
w ith ou t requiring a c ircu m cision  for therapeutic  
reasons.10 To put th is finding a different way, the 
data suggest that less than 1 percent of boys in  set- 
tings com parable to that of the D anish study w ill 
face a foreskin-related m edical problem  requiring  
circum cision  before an age of consent.

By contrast, w hat w o u ld  h ap p en  if  the AAP  
gu id elin es w ere follow ed? A lthough the AAP docu- 
m ents do not exp lic itly  recom m end new born cir- 
cum cision , the “affirm ative” p osition  regarding net 
benefit has been  interpreted by som e circum cision  
advocates as entailing a sim ilar conclusion, such  that 
it “shou ld  log ica lly  result in  an increase in  infant 
circum cisions in  the U nited  States.”11 If this does 
occur, the consequence w ou ld  be that an indeterm i- 
nate num ber of boys w ill have undergone a m edi- 
cally  unnecessary genital surgery, the risks of w h ich  
have not been  adequately studied.

For exam ple, w ith  respect to surgical com plica- 
tions, the AAP Task Force states that, due to dis- 
agreem ents about diagnostic criteria and other lim i- 
tations w ith  the available data, the “true in c id en ce” 
of surgical com plications is currently un k n ow n .12 
Other risks, in clu d in g  p sych osexu al risks,13 risks to 
the develop ing nervous system , and long-term  risks 
to neuroendocrine and im m une system  stress re- 
sp on ses14 are even  less w e ll studied . Finally, som e  
risks, in clu d in g  feelings of loss or resentm ent, dis- 
satisfaction w ith  on e’s p en ile  appearance, body-im - 
age problem s, et cetera , are largely subjective in  
nature. This inherent subjectivity renders these risks 
difficult if  not im possib le to m easure using standard  
sc ien tific  m o d a litie s .15 Predicting su ch  outcom es  
across a range of in d iv id u a l d ifference variables  
p oses an even  greater em pirical challenge.16

The Importance of Subjective Factors
W hether boys and m en  regard th em selves as 

having been  harm ed versus benefited  by nonthera- 
p eutic circum cision  depends on num erous factors. 
A m ong them  are differences in  attitudes concern- 
ing, for exam ple, w hat constitutes a personally  rel-

evant benefit or risk w h en  it com es to a m ed ica lly  
elective  surgery.17 R ecognizing such  variability, a 
m em ber of the AAP Task Force later acknow ledged  
certain d ifficu lties w ith  the m ethodology  em ployed  
by the task force in  carrying out its risk-benefit as- 
sessm ent. Specifically , there was a “lack of a uni- 
versally  accepted m etric to accurately m easure or 
balance the risks and benefits [as w ell as] insuffi- 
cien t inform ation about the actual in cid en ce and  
burden of non-acute com p lication s.”18

W hy is there no “un iversa lly  accepted m etric” 
for balancing risks and benefits? One reason is that 
any such  m etric is lik e ly  to be in fluenced , w hether  
con sc iou sly  or u n con sciou sly , by the beliefs, val- 
ues, and personal preferences of those applying it 
to the ev id en ce .19 As A kim  M cM ath notes, “People  
disagree over w hat constitutes a harm and w hat con- 
stitutes a b enefit” w h en  it com es to c ircu m cision .20 
For exam ple, “som e p eop le  b elieve  c ircu m cision  
benefits the ch ild  by bringing h im  closer to God, 
w h ile  others disagree” (see box 1).21

Such  divergent prior beliefs, in  turn, m ay influ- 
ence h ow  one interprets the relevant m edical evi- 
dence. Consider a person w ho is com m itted to cir- 
cu m cisin g  in fants on relig ious grounds. Perhaps 
believing, on first princip les, that God w ou ld  not 
endorse a practice that w as p h ysica lly  harm ful, it is 
p ossib le  that such  a person w ou ld  be less in clin ed  
to regard the risks that have been  attributed to cir- 
cum cision  as being em pirically w ell supported. This 
inclination , in  turn, could  lead a person to give rela- 
tiv e ly  m ore credence to ev id en ce that appears to 
suggest a benefit-to-risk ratio in  favor of circum ci- 
sion, at least partially in d ep en d en tly  of the actual 
strength of the ev id en ce .22

N ow  consider som eone w ho regards nonthera- 
p eutic genital surgery perform ed on ch ildren  as im- 
moral, perhaps b eliev ing  that such  surgery vio lates  
a ch ild ’s right to b od ily  integrity. Compared to a re- 
lig ious supporter of circum cision , this person m ight 
evaluate the sam e ev idence rather differently. S ince  
a finding of net m edical or other harm w ou ld  be 
p r im a  fa c ie  m ore congenial to their m oral stance, 
th is person m ight give relatively more credence to 
ev id en ce that appears to suggest a benefit-to-risk  
ratio w eigh ing  against circum cision , again at least 
partially in d ep en d en tly  of the actual strength of the 
evidence.

Even w h en  there is w idespread agreement about 
w hat constitutes a harm or benefit, the w eigh t to be 
assigned to the outcom e m ay still differ from per- 
son  to person. R elevant factors in  assigning such  
w eight in clu d e on e’s tolerance for certain types of 
risk com pared to others (for exam ple, risks of om is-
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sion  versus com m ission , risks affecting som e parts 
of the body versus others); the availability of alter- 
native risk-reduction or benefit-prom oting strategies 
and h ow  one ranks these com pared to the surgical 
option; and on e’s preferences and values regarding 
b od ily  aesthetics, sexual behavior, and the impor- 
tance of conform ing or not conform ing to prevail- 
ing sociocultural norms.

To illustrate, som e m en m ight be less comfort- 
able taking on the risks of circum cision , an act of 
com m ission  (for exam ple, glans am putation or loss  
of sexual function), than they are taking on the risks 
of failing to undergo circum cision , an act of om is-

sion  (for exam ple, acquiring a treatable in fection  or 
develop ing  a rare form of cancer in  old age). For 
m any p eop le , the risks associated  w ith  acts of com- 
m ission , versus acts of om ission , loom  larger in  the 
m ind, creating a greater psychologica l burden and 
potential for regret. This asym m etry m ay obtain even  
w h en  the absolute lik elih ood  of an “om itted” risk is 
greater than that of a “com m itted ” risk. W ithout 
know ing w h ich  type of risk a person is m ore com- 
fortable taking on, how ever, it is not p ossib le  to de- 
term ine w h ich  one “ou tw eigh s” the other.

For another exam ple, consider that som e m en  
assign a positive value to the foreskin itself, to sexual

BOX 1. Disagreement about Benefits and Risks: What Are the Ethical Implications?

Faced with the problem of disagreement over what constitutes a benefit or risk when it comes to circumcision, it is often 
concluded that “the parents should decide.” However, this does not necessarily follow. As McMath notes, “the child will have an 
interest in living according to his own values, which may not reflect those of his parents . . . . Only the child himself, when he is 
older, can be certain of his values.” Thus, “if disagreement over values constitutes a reason to let the parents decide, it consti- 
tutes an even stronger reason to postpone the decision until the child himself can decide.”1

Against this view, it is sometimes argued that infant circumcision is less risky than adult circumcision, such that the two are 
not equivalent choices. It is true that the two choices are not identical. However, at least two issues need to be clarified before the 
ethical implications of this fact can be assessed. First, the claim of “less risk” is not uncontroversial. It is based largely upon 
retrospective comparisons of nonconcurrent studies with results drawn from dissimilar populations, using dissimilar methods 
and criteria for identifying complications. Therefore, such comparisons do not adequately control for the skill of the practitioner, 
the specific technique employed, the setting of the surgery, the methods of data collection, and so on.2

Second, even if one were to grant an increase in the relative risk of complications in adulthood versus infancy, it is the 
difference in absolute risk that is more ethically relevant. Even strong proponents of infant circumcision contend that the absolute 
likelihood of clinically important, difficult-to-resolve surgical complications associated with circumcision is “low,” regardless of the 
age at which the procedure is performed.3 Given such a low baseline risk, according to the proponents, the existence of a 
relative risk reduction in the incidence of adverse events in infancy compared to adulthood is unlikely to be morally decisive. 
Instead, as the U.S. Centers for Disease Control and Prevention (CDC) states, “Delaying male circumcision until adolescence or 
adulthood obviates concerns about violation of autonomy” such that any medical disadvantages associated with such a delay 
“would be ethically compensated to some extent by the respect for the [bodily] integrity and autonomy of the individual.”4

NOTES

Materials in this box are adapted from B.D. Earp, “Male Circumcision: Who Should Decide?” Pediatrics37, no. 5 (2016): e-letter; B.D. Earp, “Do 
the Benefits of Male Circumcision Outweigh the Risks? A Critique of the Proposed CDC Guidelines,” Frontiers in Pediatrics 3, no. 18 (2015): 1-
6.; B.D. Earp and R. Darby, “Circumcision, Sexual Experience, and Harm,” Universityof Pennsylvania Journalof InternatlonalLaw37, no. 2 
(online 2017): 1-56.

1. A. McMath, “Infant Male Circumcision and the Autonomy of the Child: Two Ethical Questions,” Journal of Medical Ethics41, no. 8 (2015): 
687-90, 689.

2. H.A. Weiss et al., “Complications of Circumcision in Male Neonates, Infants and Children: A Systematic Review,” BMC Urology 10, no. 
2 (2010): 1-13; J.S. Svoboda and R.S. Van Howe, “Circumcision: A Bioethical Challenge,” Journalof MedicalEthics40, no. 7 (2013): e-letter.

3. B.J. Morris and E.C. Green, “Circumcision, Male,” Blackwell Encyclopedía of Health, Illness, Behavior, and Society (Hoboken, N.J.: 
Wiley-Blackwell, 2014).

4. U.S. Centers for Disease Control and Prevention, “Background, Methods, and Synthesis of Scientific Information Used to Inform the 
Draft Recommendations for Providers Counseling Male Patients and Parents Regarding Elective Male Circumcision and the Prevention of HIV 
Infection and Other Adverse Health Outcomes,” U.S. Centers for Disease Control(2014): 1-61, 39-40.
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activities that require m anipulation  of the foreskin, 
or to the em bodied state of genital intactness (that 
is, having a surgically  u nm odified  p en is).23 Com- 
pared to m en w ho assign a neutral or negative value  
to the foreskin, perhaps due to differing beliefs or 
cultural norm s, the former are at a far greater risk of 
losin g  a good to circum cision: nearly 100 percent 
for the above-m entioned factors.24 The m agnitude  
or im portance of that risk, in  turn, depends on how  
m uch value a m an p laces on such  factors, w h ich  is 
not som ething that can be know n before he is m en- 
ta lly  mature.

Consider, for instance, a recent study of 196  
sexually  active Canadian adults that found that m en  
w ho have sex  w ith  m en (MSM), com pared to het-

erosexual fem ales, “ind icated  a strong preference  
tow ard intact p en ises for all sexual activ ities as- 
sessed  and held  more p ositive beliefs about intact 
p en ises .”25 This finding suggests that parents w ho  
authorize an elective circum cision  for their infant 
son may risk differentially affecting his future sexual 
enjoym ent depending upon  his sexual orientation—  
som ething that w ill not be apparent until years later 
(see box 2 for further d iscussion).

To sum m arize, assessm ents of the com parative  
worth or w eight of particular benefits and risks com e 
dow n in  large part to w hat one values or prefers. In 
asserting that the benefits of circum cision  outw eigh  
the risks, therefore, the AAP Task Force appears to 
have substituted its ow n subjective preferences and

BOX 2. Dealing with Uncertainty About Infants' Future (Bodily) Preferences

Not knowing a child's future preferences poses a challenge to parental and clinical decision making with respect to a wide 
range of potential pediatric interventions. When it comes to surgeries that permanently alter the body (for example, by remov- 
ing nonregenerating tissue), it is sometimes pointed out that, whatever choice they make, parents will foreclose at least one 
future option for their child. Specifically: “parents who decide in favor of early surgery close off the child's future ability to make 
his own decision regarding surgery . . . while parents who refrain from early surgery close off the option for the [child] to 
undergo the surgery during infancy or early childhood.’’1

Are these cases symmetrical? Circumcision provides a good illustration. If a noncircumcised adult is considering circum- 
cision, for whatever reason, he can perform his own risk-benefit analysis of the surgery, taking into account his known prefer- 
ences and the fullness of his social, sexual, and other circumstances. If he then chooses circumcision, he will be secure in the 
knowledge that he has done so voluntarily, undertaking a certain amount of risk to achieve a desired outcome. In other words, 
the adult with unmodified gen ita ls -w h o  now prefers that they be a lte red -h as  an option available with which to satisfy the 
preference, even if it is not ideal from his current perspective. By contrast, the man whose early circumcision was not desired, 
and is now a cause of significant distress, has no comparable remedy. He may attempt artificial foreskin “restoration” - i f  he has 
enough remaining penile skin to do s o -b u t this may take years to accomplish, and the result will be a mere approximation of 
a prepuce, lacking the original tissue and nerve endings. Thus, it appears that the two cases are not symmetrical. In the 
deferred surgery case, there is far greater leeway for the individual to rectify an undesired situation.

Now, it could be argued that the noncircumcised man who wishes he were circumcised cannot truly satisfy his preference 
either. He may wish, for example, that the surgery had already taken place, perhaps in infancy, so that he would not now have 
to face the inconvenience. In this respect, he is not unlike the adult female in a similar social context who decides to undergo 
elective labial surgery for what she considers to be cosmetic reasons. Perhaps it would have been be tte r-from  her current 
perspective-to  have undergone the procedure shortly after birth, so that she likewise would not have to face it now. But very 
few people in Western medicine would take this possibility as an argument in favor of neonatal labiaplasty. Indeed, such 
statements as “she won't even remember it,” “she'll heal faster,” “her future sexual partners will find her genitals to be more 
appealing,” and “it's relatively less risky at this age” (see box 1)—all of which are commonly invoked in defense of infant male 
circum cision-would be considered problematic. The expectation thus appears to be that girls should be able to make such 
personal decisions for themselves when they are older and can understand what is at stake.

NOTES

Materials in this box are adapted from text in the essay “Circumcision, Sexual Experience, and Harm,” which should be consulted for primary 
source citations; B.D. Earp and R. Darby “Circumcision, Sexual Experience, and Harm,” Unlverslty of Pennsylvania Journal of Internatlonal 
Law37, no. 2 (online 2017): 1-56.

1. A. Carmack, L. Notini, and B.D. Earp, “Should Surgery for Hypospadias Be Performed before an Age of Consent?” Journal of Sex 
Research 53, no. 8 (2016): 1047-58, 1057.
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values for the unknow n, in d iv id u a lly  and cultur- 
ally  variable preferences and values of future boys 
and m en. It is for th is reason that careful consider- 
ation of the in flu en ces that m ay have p layed  into  
those subjective factors is needed.

The Charge of Cultural Bias
N oting that the co n clu sion s of the AAP Task 

Force w ere “far from those reached by physicians  
in  m ost other W estern countries,”26 the authors of 
the international critique raised the prospect of cul- 
tural b ias27 as a p ossib le  explanation: “S een  from

other pediatric societies and associations w orldw ide  
as being scien tifica lly  untenab le.”32 A nd in  2016 the 
D anish  M edical A ssocia tion  released a statem ent 
characterizing nontherapeutic m ale circum cision  as 
being su ffic ien tly  risky that it shou ld  “only  be per- 
form ed on ch ildren  w h en  there is a docum ented  
m edical n eed .”33

N evertheless, the AAP Task Force contested  the 
charge of cultural bias in  a response p iece. The criti- 
cal passage from their reply is as follow s: “A ll of 
[our critics] hail from Europe, w here the vast major- 
ity  of m en are u ncircum cised  and the cultural norm

N otin g  th a t  the conclusions o f the AAP Task Force were  
“fa r  from  those reached  by p h ys ic ia n s  in m ost o th er  
Western cou n tries ,” the au th ors  o f the in te rn a tion a l  

critiqu e  ra ised  the p ro sp ec t  o f cu ltu ra l  b ias  
as a po ss ib le  explanation .

the outside, cultural bias reflecting the norm ality of 
nontherapeutic m ale c ircu m cision  in  the U nited  
States seem s obvious.”28 T hey w ent on to state that 
in  “Europe, Canada, and A ustralia, w here infant 
m ale circum cision is considerably less com m on than  
in  the U nited  States, the AAP report is u n lik ely  to 
in flu en ce c ircu m cision  practices,” because again, 
“the con clu sion s of the report and p o licy  statem ent 
seem  to be strongly culturally  b iased .”29

Recent events appear to support th is prediction. 
For exam ple, the 2015 p o licy  on new born circum - 
c ision  from the Canadian Pediatric Society, w h ich  
has h istorically  endorsed the p osition  of the AAP, 
instead rejected it, failing to conclude that the ben- 
efits o f infant c ircu m cision  ou tw eigh  the risk s.30 
Sim ilarly, u p on  revisiting its 2010 p o licy  in  light of 
the AAP findings, the Royal A ustralasian College of 
P hysicians reaffirmed its v iew  that “the frequency  
of d iseases m odifiable by circum cision , the leve l of 
protection offered by circum cision  and the com pli- 
cation rates of circum cision  do not warrant routine 
in fa n t  c ir c u m c is io n  in  A u s tr a lia  an d  N e w  
Z ealand.”31

In addition, the president of Germany’s pediat- 
ric so c ie ty , the B erufsverband der K inder- und  
Jugendarzte, stated in  a governm ent hearing that 
“there is no reason from a m edical point of v iew  to 
rem ove an intact foreskin from underage boys or 
boys unable to give con sen t,” adding that “the state- 
m ent from the AAP [has] been  graded by alm ost all

clearly favors the uncircum cised  penis. In contrast, 
approxim ately half of US m ales are circum cised, and 
half are not. A lthough that heterogeneity m ay lead  
to a more tolerant v iew  toward circum cision  in  the 
U nited  States than in  Europe, the cultural ‘b ias’ in  
the U nited  States is m uch m ore lik e ly  to be a neu- 
tral one than that found in  Europe, w here there is a 
clear bias against c ircu m cision .”34

Our aim  for the rest of th is article is to assess  
this response by the AAP Task Force. Was the task 
force successfu l in  d isp ellin g  the charge, lev ied  by  
its international critics, that its evaluation  of the 
m edical literature m ay have been un d u ly  in fluenced  
by cultural or other extrascientific factors? We con- 
sider the key claim s of the AAP Task Force in  turn.

DISCUSSION

The first claim  of the AAP Task Force concerns 
differing cultural norms surrounding circum cision  
betw een  the U.S. and Europe. In th is context, w e  
begin  by correcting the assertion that all of the au- 
thors of the international com m entary “h ailed  from  
Europe.” In fact, one of the signatories w as the Ca- 
nadian pediatrician N oni M acDonald, a m em ber of 
the Canadian A cadem y of H ealth S cien ces, found- 
ing editor of P edia trics & C hild  H ea lth , and the first 
w om an to becom e a dean of m ed ic in e  in  Canada.35 
H owever, the other signatories w ere in d eed  from  
Europe, w here, according to the AAP Task Force
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m em bers, “the vast majority of m en are uncircum - 
cised  and the cultural norm  clearly favors the un- 
circum cised  p en is .”36 This claim  insp ires tw o ob- 
servations that require further d iscussion .

Norms, Values, and Terminology
First, the AAP Task Force uses the term “uncir- 

cu m cised ” to describe w h o le  or intact m ale genita- 
lia. A ll norm ally develop ing boys are born w ith  a 
foreskin, and m ost boys and m en around the w orld  
do not have a surgically  m odified  p en is .37 D espite  
this fact, the term “u n circu m cised ” frames circum - 
c ision  as the default status, and recasts the natural 
p en is as the lin gu istica lly  marked category.38 For a 
point of com parison, the AAP does not refer to in- 
fant g ir ls’ vu lvae as “u n lab iap lastied .”39 In other 
w ords, the choice of term inology em ployed  by the 
AAP Task Force appears to reflect the prevailing  
cultural assum ption(s) under w h ich  it w as operat- 
ing: nam ely, that the norm ative status for m ales is 
to be circum cised , rather than gen itally  intact.

The second  observation has to do w ith  the AAP  
Task Force’s reference to a “cultural norm ” in  Eu- 
rope, w h ich  “clearly favors” the intact pen is. G iven  
the com parative rarity of nontherapeutic circum ci- 
sion  outside of m inority religious groups in  Euro- 
pean countries,40 it is certainly p ossib le  that a norm  
exists that favors surgically u n m odified  m ale geni- 
talia. H owever, a sim ilar “norm ” exists throughout 
Europe that favors surgically  u n m od ified  fem ale  
genitalia, as w ell as surgically unm odified body parts 
generally. In other w ords, it is unclear w hether the  
lack  of a ten d en cy  to ex c ise  n o n d iseased  tissu e , 
w hether from the body of a ch ild  or an adult, is the 
sort of thing that shou ld  be described as a “norm ,” 
unless all nonperform ed actions are elig ib le to be 
called  “norm s” if  their nonperform ance is typical 
in  som e group.

But let us sim p ly  grant that there is a “cultural 
norm ” in  Europe that “clearly favors” the intact pe- 
nis. It does not fo llow  from this, as the AAP Task 
Force im plies, that its European counterparts are “bi- 
ased ” against circum cised  p en ises. This is because, 
w hatever the w ider cultural norm  concerning cir- 
cu m cision  happens to be in  Europe, there is also a 
relevant m e d ic a l  norm, not on ly  in  Europe, but also  
in  the U .S., w h ich  holds that (1) m ed ically  unnec- 
essary surgeries shou ld  generally not be perform ed  
on healthy children, and (2) surgery shou ld  alm ost 
alw ays be a last resort, rather than a first resort, for 
m anaging or preventing d isease.41

Thus, it is not just a matter of tw o local, arbi- 
trary cultural norms being pitted against one another. 
Rather, the sh a re d  norm s govern ing resp on sib le

m edical practice in  W estern countries are typ ica lly  
“b iased ” against such  nontherapeutic procedures. 
A ccordingly, by suggesting that a cultural norm  that 
favors the nontherapeutic surgical m odification  of 
a ch ild ’s pen is “is som eh ow  on par w ith , or just as 
reasonable as, a m edical-eth ical norm  favoring the 
avoidance of su ch  surgery u n less it is absolutely  
required,” the AAP Task Force could  be seen  as re- 
vealing its cultural hand.42

Indeed, on ly  the U.S. and Israel, am ong West- 
ern developed  nations, m aintain a majority practice 
of routine neonatal m ale circum cision .43 In the lat- 
ter case, the explanation  for the practice is predom i- 
n ately  re lig iou s, being derived from a perceived  
scriptural m andate along w ith  a h istorica lly  rooted  
sense of shared Jew ish identity, of w h ich  m ale cir- 
cu m cision  in  in fancy is a sym bol.44 The historical 
p ro cess  b y  w h ic h  r itu a l c ir c u m c is io n  b ecam e  
“m ed ica lized ” in  the U .S .— and later entrenched as 
a w ider cultural practice— has b een  docum ented  
elsew h ere.45 The point here is that the unique posi- 
tion  of the U .S. m edical establishm ent in  favoring 
the n on relig iou s c ircu m cision  of m ale new borns  
suggests that it is the AAP Task Force, rather than  
its critics, that bears the greater burden in  justifying  
its background cultural norms.

This v iew  is further supported by research on  
“cu ltu ra l c o g n it io n .” A s Yale p sy c h o lo g is t  Dan  
Kahan explains, a major tenet of cultural theory is 
that “individuals gravitate toward perceptions of risk 
that advance the w ay of life  to w h ich  they  are com- 
m itted .”46 A ccording to th is v iew , m oral concern  
guides not on ly  response to risk, but also the basic  
faculty of risk perception.47 Thus, each w ay of life  
and associated  w orld v iew  “has its ow n  typ ical risk  
p ortfolio ,” that “shuts out perception  of som e dan- 
gers and highlights others” in  w ays that se lectively  
sustain the norms and practices to w h ich  one is m ost 
deep ly  devoted.48

W ith respect to the debate over cultural bias 
betw een  the m em bers of the AAP Task Force and  
their international critics, it is d ifficult to see how  
“not circum cising” w ou ld  m eet the criteria for be- 
ing a d istinctive com ponent of a “w o rld v iew ” or a 
“w ay of life” that m ight d irectly in flu en ce the risk  
perception of the m ostly  European group of doctors. 
In other w ords, w h ile  circum cising infant boys is
(1) an entrenched birth custom  in  A m erican culture 
that is d eep ly  tied  up w ith  im p licit and exp lic it no- 
tions of “good parenting,”49 and (2) a central ritual 
practice w ith in  Judaism and Islam, it is less clear in  
w hat sense “not circum cising” is (or could  be) ei- 
ther an entrenched birth custom  or a central ritual 
practice in  “European” culture. In fact, it is by defi-
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nition  not a practice, but the lack of one. Moreover, 
th is lack of practice is not c lo se ly  associated  w ith  
“European” cultural identity  in  any specific , coher- 
ent sense: rather, it is sim p ly  one of a large number 
of rituals and other practices that is not particularly  
com m on in  Europe.

A Child’s Right to Physical Integrity
To se e  h o w  a n o m a lo u s  th e  U .S . m e d ic a l  

com m unity’s support for new born m ale circum ci- 
sion  is, it m ay be useful to consider the nearest ana- 
tom ical analog, nam ely, the nontherapeutic surgi- 
cal m odification  of fem ale genitalia (for exam ple, 
for cultural or religious reasons).50 N ot on ly  is such  
surgery norm atively discouraged before an age of 
consent in  W estern m ed icin e, but it is strictly for- 
b idden  by national and international law, prim arily  
on the grounds that it violates a ch ild ’s right to physi- 
cal integrity.51 A ccording to the W orld H ealth Orga- 
n ization  (WHO), this right is vio lated  (see box 3) by  
all m ed ica lly  unnecessary alteration of the fem ale 
genitalia, no matter how  superficial or hygien ica lly  
perform ed.52 As a consequence, W estern prohibi- 
tions of such  genital alteration extend even  to those  
forms that are sign ificantly  less invasive than m ale 
circum cision . This in clu d es ritual “pricking” of the 
clitoral hood— FGM WHO Type 4— that does not re- 
m ove tissue, rarely leads to long-term  adverse health  
consequences, and is often carried out by trained  
healthcare providers in  sterile settings.53

To exp la in  th is apparent d iscrepancy in  treat- 
m ent regarding m ale versus fem ale ch ildren, the 
AAP Task Force argues that “the right to physical

integrity is easier to defend in  the context of a pro- 
cedure that offers no potential b en efit.”54 This is 
presum ed to be the case for nontherapeutic fem ale 
genital cutting (FGC). However, this response de- 
serves closer scrutiny.

First, the “potential ben efit” to w h ich  the AAP 
Task Force refers in  this sentence is “m edical ben- 
efit” or “health benefit.” However, in  the case of male 
circum cision , the AAP Task Force show s a w illing- 
n ess to consider potential nonm edical— that is, so- 
ciocultural—benefits as w ell, stating that “it is rea- 
sonable to take these nonm edical benefits . . . into  
consideration w h en  making a decision  about circum- 
c is io n .”55 As the British M edical A ssociation  (BMA) 
notes, “W here a ch ild  is liv in g  in  a culture in  w h ich  
c ircu m cisio n  is  [b elieved  to be] required for all 
m ales, [exclusion] m ay cause harm by, for exam ple, 
com plicating the ind iv id u al’s search for identity and 
sense of belonging .”56 H owever, the BMA also notes 
that “very sim ilar arguments are also used  to try and 
justify  very harm ful cultural procedures, such  as 
fem ale genital m utilation or ritual scarification. Fur- 
therm ore, the harm of denying a person the oppor- 
tunity  to choose not to be circum cised  m ust also be 
taken into account, together w ith  the damage that 
can be done to the in d iv id u a l’s relationship w ith  
his parents and the m edical profession  if  he feels 
harm ed by the procedure.”57

Second, it m ay never be know n w hether a mi- 
nor, s te r iliz e d  form  o f FGC— su c h  as n eo n a ta l 
labiaplasty—w ou ld  offer a “potential b enefit” in  the 
sense im p lied  by the AAP Task Force, because it 
w ou ld  be illegal to conduct a properly controlled

BOX 3. A Child's Right to Physical Integrity: How Should it Be Applied?

A child's right to physical integrity is not absolute. Interventions that are clearly in the child's best interests, especially if they 
cannot be delayed until the child is competent to consent or decline (for example, emergency surgery to correct a heart defect) 
are universally agreed to be permissible. Trivial, superficial, or easily reversible interventions (for example, getting a haircut), or 
more serious, risky, or permanent interventions to which the child can give age-appropriate consent (for example, cosmetic 
orthodontia, participating in sports), are also usually permissible. However, the mere fact that children are pre-autonomous and 
cannot validly consent to most interventions, “medical” or otherwise, that affect their bodies (for example, being forced to eat 
their vegetables) does not entail that parents have an unfettered right to authorize all such interventions (for example, child 
sexual abuse). The less clear it is that a bodily encroachment is, all things considered, in the child's best interests (taking into 
account the child's interest in being able to autonomously make important self-affecting decisions in the future), the more likely 
it is that the child's bodily integrity rights are being impermissibly violated.

NOTES

Some material in this box is adapted from B.D. Earp, “The AAP Report on Circumcision: Bad Science + Bad Ethics = Bad Medicine,” Practlcal 
Ethics, 29 August 2012, http://blog.practicalethics.ox.ac.uk/2012/08/the-aap-report-on-circumcision-bad-science-bad-ethics-bad-medicine/.

http://blog.practicalethics.ox.ac.uk/2012/08/the-aap-report-on-circumcision-bad-science-bad-ethics-bad-medicine/
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scien tific  study to secure the answ er.58 But one can- 
not rule the p ossib ility  of health  benefits out.59 Can- 
cers of the labia, for instance, m ight be less lik e ly  to 
occur in  som eone w h ose  labia have been  surgically  
reduced, due to the decreased surface area of the 
relevant tissu e .60 Indeed, rem oving a n y  healthy tis- 
sue from a ch ild ’s body w ou ld  lik e ly  reduce the risk  
of som e disease that m ight otherw ise affect that tis- 
sue, or other parts of the body through it.61

A nd yet, the m ere prospect of som e health  ben- 
efit fo llow ing from the rem oval of healthy tissue is 
not norm ally seen  as sufficient grounds for overrid- 
ing a ch ild ’s right to physica l integrity.62 This prin- 
cip le  holds true esp ecia lly  w h en  there are alterna- 
tive w ays to ach ieve the sam e health  benefit that do 
not in vo lve  surgery and its attendant risks— a con- 
sideration that applies to all of the health  benefits 
that have been  attributed to m ale c ircu m cision .63 
A dding to this is the “private” nature of the body  
part in  question, about w h ich  p eop le have strong 
and often conflicting em otions (com pare w ith , for 
exam ple, the tonsils, w h ich  are in  any case no longer 
routinely  rem oved).64 G iven such  strong em otions, 
the perm anency of c ircum cision , and the special 
sign ificance of the pen is as com pared to other parts 
of the body, it seem s preferable to defer the surgery, 
all else being equal, until the person w h ose  body  
w ill be affected by it is in  a p osition  to decide w hat 
is best for h im .65

It is som etim es argued that infant m ale circum - 
c ision  m eets the “trivial” con d ition  m entioned  in  
box 3, and thus fails to rise to the level of a rights 
violation . Often, this argument is m ade by analogy  
w ith  piercing the ear lobes of fem ale infants: if  the 
latter is perm issib le, w h y  not the former?66 There 
are tw o w ays to respond to th is argument. The first 
w ay is to suggest that perhaps ear p iercing, too, 
shou ld  not be perform ed before the affected ch ild  
can w eigh  in. If she understands that it w ill be pain- 
ful, that there are certain risks in vo lved , et cetera, 
and yet this is still som ething she w ou ld  like to un- 
dertake, then  it should  be allow ed.

The second w ay is to point out that the tw o prac- 
tices—piercing infants’ ears and infant m ale circum- 
cision— are not com m ensurate. Ear piercing rem oves 
no tissue, it (m inim ally) alters a part of the body  
that is less sen sitive both p h ysica lly  and sym boli- 
cally, it creates a w ou n d  that is m uch  smaller, and it 
is often reversible: the h o le  m ay close up over tim e  
if  the ch ild  later decides that he or she w ou ld  like to 
have earlobes free of holes. By contrast, infant m ale 
circum cision  rem oves up to half of the m otile  skin  
system  of the p en is67 (approxim ately 30 to 50 square 
centim eters of erogenous tissue in  the average adult

organ),68 excises the portion of the pen is that is m ost 
sensitive to light touch ,69 precludes all sexual ac- 
tiv ities that require m anipulation  of the foreskin,70 
and is irreversible: anyone w ho resents having had  
his foreskin rem oved cannot recover w hat w as lost.

Nonmedical Motivations
M ost of our d iscu ssion  thus far has focused  on  

the prospect of health  benefits. But this is not the 
original reason for the practice of m ale circum ci- 
sion, nor is it the m ain reason for its continuance  
today. A s AAP Task Force m em ber A ndrew  Freed- 
man, MD, stated in  a recent editorial: “M ost circum - 
cision s are done due to religious and cultural tradi- 
tion. In the West, although parents m ay use the con- 
flicting m edical literature to buttress their ow n  be- 
liefs and desires, for the m ost part parents choose  
w hat they w ant for a w id e variety of nonm edical 
reasons. There can be no doubt that religion, cul- 
ture, aesthetic preference, fam ilial identity, and per- 
sonal experience all factor into their decision . Few  
parents w h en  really questioned  are doing it so le ly  
to low er the risk of urinary tract in fections or ulcer- 
ative sexu ally  transm itted in fection s.”71

In support of this observation, Freedm an stated  
in  a separate in terview  that he had circum cised  his  
ow n son. “But I did it for religious, not m edical rea- 
so n s,” he stated. “I did it because I had 3,000 years 
of ancestors looking over m y shoulder.”72

What relevance m ight th is statem ent have for 
the debate over cultural bias? A s Dan Kahan ex- 
plains, w h en  on e’s id en tity  or standing in  an affin- 
ity  group depends at least partially on on e’s stance 
toward certain em pirical matters, th is can “gener- 
ate m otivated cogn ition  relating to policy-relevant 
facts.”73 Such cognition  does not require conscious  
awareness: “Even am ong m od estly  partisan indi- 
viduals, shared ideological or cultural com m itm ents 
are likely  to be intertw ined w ith  mem bership in  [cer- 
tain] com m unities. . . . If a proposition  about som e  
p olicy-relevant fact com es to be com m only  associ- 
ated w ith  m em bership in  such  a group, the pros- 
pect that one m ight form a contrary p osition  can  
threaten on e’s standing w ith in  it. Thus . . . ind ividu- 
als are u n con sciou sly  m otivated to resist em pirical 
assertions [if] those assertions run contrary to the 
dom inant b e lie f w ith in  their groups.”74

Consistent w ith  th is v iew , as Jonathan Koehler 
has described, fabricated research reports that ap- 
pear to agree w ith  sc ien tists’ prior beliefs are judged  
to be of higher quality than those that disagree, de- 
spite controlling for actual quality.75 One possib le  
exp lan ation  for m ore favorable appraisals in  the 
“agree” condition  is that scien tists m ay “differen-
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tia lly  scru tin ize” stud ies that y ie ld  belief-congru- 
en t v e r su s  b e lie f - in c o n g r u e n t  f in d in g s . T h u s, 
Koehler argues, “Stud ies that are kn ow n  to have  
y ie ld ed  belief-congruent data m ay be exam ined less  
carefully for having obtained the ‘correct’ result, and 
m ay be presum ed to have been conducted properly. 
On the other hand, w h en  scientists evaluate studies  
that are not know n to have produced ‘correct’ re- 
su lts . . . their su sp ic io n  that som eth ing m ay be 
w rong w ith  the study is heigh ten ed .”76

In lin e  w ith  this possib ility , it is reasonable to 
th ink that a prior religious b e lie f in  the desirability  
of circum cision could— at least in  principle— uncon- 
sc iou sly  in flu en ce on e’s perception  of a study’s rel- 
evance, m ethodological rigor, and clarity of results 
(as in  the Koehler experim ents) in  such  a w ay that 
the p erceived  quality  of c ircum cision-supportive  
f in d in g s , com p ared  to n o n su p p o rtiv e  f in d in g s, 
w ou ld  be inappropriately in flated .77

Another potential source of bias stem s from the 
findings of a 2010 survey of 572 Canadian physici- 
ans by A ndries Muller. “A lthough m ost respondents 
stated that they  based their d ecisions on m edical 
e v id en ce ,” M uller d iscovered , “the circu m cision  
status of, especially , the m ale respondents p layed  a 
huge role in  w hether they  w ere in  support of cir- 
cum cisions or not. Another factor that had an influ- 
ence w as the circum cision  status of the respondents’ 
son s.”78 Specifically, 68.3 percent of the circum cised  
m ales w ere in  support of new born m ale circum ci- 
sion, w hereas 68.8 percent of the noncircum cised  
m ales w ere opposed  to it. In addition, 77.2 percent 
of those respondents w h ose  sons w ere circum cised  
w ere in  support of circum cision , w hereas 64.7 per- 
cent of those w h ose sons w ere not circum cised  were 
opposed  to it.

Motivated Reasoning
H ow  m ight these findings be explained? One 

p ossib ility  is that a doctor w ho was h im self circum - 
cised  before he cou ld  consent or decline, or w ho  
has had his son circum cised under the sam e condi- 
tions, m ight be more lik ely  than a doctor to w hom  
these considerations do not apply to engage in  a form  
of “m otivated reasoning.”79 Specifically , he m ay be 
m otivated, w hether con sc iou sly  or unconsciously , 
to evaluate the m urky and heav ily  contested  m edi- 
cal ev idence concerning circum cision  in  such  a w ay  
that h is d ecision  regarding his son— or his ow n  cir- 
cum cision  status— can be independently  justified on  
grounds of net benefit.80

This exp lanation  is con sisten t w ith  the w ell-  
supported theory of cognitive d issonance from the 
field  of psychology .81 If the m edical ev idence sug-

gests that new born circum cision  is a net harm, or at 
least not a significant benefit, then a m an w ho has 
already been  circum cised— or w h o  has had his son  
circum cised— w ill be confronted w ith  a distressing  
thought: either that his parents did som ething to him  
that they  probably ought not to have done (all else  
being equal), or that he has done som ething to h is  
ow n son  that he probably ought not to have done 
(all else being equal), or both .82

The key here is that being circum cised  (lacking 
a foreskin), as op p osed  to not being circum cised  
(p o sse ss in g  a foresk in), is  irreversib le . In other  
w ords, if  som ething is a net harm, but cannot be 
undone, cognitive d issonance theory suggests that 
the m ind w ill do w hatever it can to reframe what 
has taken place as a benefit. By contrast, if  som e- 
th ing can be undone— such  as the state of not being  
circum cised—then there is m uch less lik e ly  to be 
cognitive d issonance in  the first p lace in  need  of 
resolution, in clu d in g  in  the p ossib le  form of a m oti- 
vated interpretation of the em pirical literature. Since  
it is lik e ly  that the circum cision  status of the Amer- 
ican  versus European doctors (or that of their sons) 
is asym m etrical in  this regard, this theoretical dif- 
ference in  cognitive d issonance m ay be of relevance  
to th is debate.83

The 50-50 Defense
We turn n ow  to a further claim  m ade by the AAP  

Task Force, nam ely that “approxim ately half of US  
m ales are circum cised , and half are n o t” such  that 
any “‘b ia s’ regarding c ircu m cision  in  the U nited  
States is m uch more lik e ly  to be a neutral on e.”84 
H ow  com pelling  is th is response to the charge of 
cultural bias?

First, it is unclear on w hat grounds the AAP Task 
Force m em bers base their assertion  that approxi- 
m ately half of U .S. m ales are circum cised . Accord- 
ing to the A A P’s ow n technical report, from 1999 to 
2010, the approxim ate percentage of new born U.S. 
m ales w ho w ere circum cised  ranged from 55.8 per- 
cent to 59.1 percent depending on the source. But 
these in cid en ce rates “w ere derived from hospital- 
based surveys and do not in clu d e out-of-hospital 
circum cisions; thus, these data sources underesti- 
m ate the actual rate of new born m ale circum cision  
in  the first m onth  of l ife .”85 Su ch  undercounting  
suggests that the current in cid en ce of circum cision  
is more lik e ly  to be 60 percent or higher. However, 
that is not the m ost relevant statistic. More relevant 
w ou ld  be the prevalence of circum cision, w h ich  fac- 
tors in  older m en w h o  w ere born in  earlier decades 
w h en  circum cision  w as more com m on, and w h ose  
attitudes w ou ld  also need  to be considered. The fig-
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ure for prevalence has m ost recently been  estim ated  
to be more than 80 percent.86

But let us just assum e, contrary to th is evidence, 
that approxim ately 50 percent of U .S. m ales are cir- 
cum cised , either in  terms of the current rate or the 
current prevalence. It is a n o n  se q u itu r  to assert that 
a ttitu d e s  toward c ircu m cision  in  the U .S. are 50 
percent favorable, equally tolerant of circum cised  
and noncircum cised  p en ises, or otherw ise “neutral” 
as the AAP Task Force im p lies. Cultural attitudes 
take tim e to change, and the im p lication  of a recent

as d isp assion ately  as p ossib le , the em pirical evi- 
dence concerning the benefits and risks associated  
w ith  new born circum cision . W hether parents do or 
shou ld  have a right to authorize circum cision  is an 
im portant and d ifficult question, and it is one that 
moral philosophers, b ioeth icists, legal theorists, and 
others are attem pting to answer. But it seem s fair to 
suggest that it is not a question  that should  inform, 
m uch less con sc iou sly  and deliberately inform , a 
sc ien tific  report on the m edical con seq u en ces of 
new born m ale circum cision.

W hether p a re n ts  do or sh ou ld  have a r igh t to au th orize  
circum cision  is an im p o r ta n t a n d  d iff icu lt  question, 

a n d  it is one th a t  m ora l ph ilosophers , bioethicists, 
legal theorists, a n d  others are a t tem p tin g  to answer.

drop in  the rate or prevalence of circum cision  for 
prevailing attitudes is unclear.

The more relevant question is narrower in  scope. 
In judging w hether the con clu sion s of the AAP Task 
Force w ere biased or unbiased w ith  respect to the 
m edical ev id en ce concerning the c ircum cision  of 
new born m ales, it is not esp ecia lly  inform ative to 
allude to the percentage of circum cised  m en in  the 
p opulation  at large. Instead, it seem s im portant to 
determ ine the attitudes of the mem bers of the AAP  
Task Force them selves— that is, the ones w ho re- 
v iew ed  the literature.

E vidence of such  attitudes m ay be found in  the 
2016 editorial by A ndrew  Freedman. Referring ex- 
p lic it ly  to n on sc ien tific  p o litica l considerations, 
Freedm an stated that “protecting” the parental op- 
tion  to circum cise “w as not an id le  concern” in  the 
m inds of the AAP Task Force m em bers “at a tim e  
w h en  there are serious efforts in  both the U nited  
States and Europe to ban the procedure outright.”87 
The reference appears to be to a failed  2011 ballot 
in itiative in  San Francisco that sought to crim inalize  
nontherapeutic circum cision  before the age of 18, 
and to a 2012 Cologne court judgm ent—later over- 
turned by the German legislature— finding that cir- 
cu m cision  of m ale m inors w ithout a m edical indi- 
cation constitutes b od ily  assault.88

In this context, one m ay w onder w hether pro- 
tecting the parental option  to circum cise shou ld  in  
fact have been  an id le  concern. As w e understand  
it, the rem it of the AAP Task Force w as to evaluate,

Liberal societies depend on scien tific  person- 
nel to provide unbiased, apolitical analyses of “the 
facts” pertaining to their public deliberations. This 
goal is d ifficult to ach ieve in  practice, as scientists  
are not im m une from personal, cultural, and other 
biasing factors even  in  the best of circum stances, as 
w e have n oted .89 But it is w id e ly  held  that scientific  
analysts shou ld  do their best to neutralize such  fac- 
tors, using the m ost effective m eans available. Seem - 
ingly, a scien tific  com m ittee that sees itse lf as en- 
gaged, how ever tangentially, in  “protecting” a con- 
tested cultural or religious rite (an aim w ith  respect 
to w h ich  a finding of net m edical benefit w ou ld  pre- 
sum ably be ausp icious) has not done its best in  this 
regard.

A Note on Ethics—and Equipoise
We are not certain that it is appropriate for the 

AAP or any sim ilar m edical organization to opine  
on the eth ics of circum cising m ale new borns:90 if  
the question is about benefits and risks, these should  
be docum ented clearly and thoroughly, based so le ly  
u p on  the em pirical data. M oreover, if  w eights or 
values are to be assigned, these shou ld  be assigned  
by the person contem plating the surgery in  light of 
his ow n preferences and values, as w e have argued; 
a po licy  com m ittee is not best qualified to make such  
judgm ents for others.

If, how ever, an ethical d iscu ssion  is to be in- 
cluded  in  a scien tific  report, it is desirable that more 
than one perspective be represented. In the context
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of a debate that is as polarized as the one on circum - 
c ision  of infant m ales,91 it is notable that the single  
b ioeth icist appointed  to the AAP Task Force, Dou- 
glas D iekem a, MD, had already m ade his v iew s on  
the subject clear, p reviously  arguing in  favor of the 
p erm issib ility  not on ly  of m ale forms of circum ci- 
sion, but also certain fem ale forms of ritualized geni- 
tal cutting, desp ite near-universal condem nation  of 
the latter.92

This so le  appointm ent is notable because the 
v iew  that neither m ale nor fem ale children deserve 
absolute protection  from having their genitals cut 
for nontherapeutic reasons is an outlier p ositio n  
am ong p o licy  experts. Moreover, the “harm prin- 
c ip le” prom oted by Diekem a, w h ich  ex p lic itly  fa- 
vors expansive parental rights over the advancem ent 
of children’s best interests, is sim ilarly contentious.93 
It is reasonable to th ink that a com m ittee w ith  as 
m uch in flu en ce as the AAP Task Force w ou ld  strive 
to in clu d e a diversity of vo ices in  its eth ical discus- 
sions.

There are legitim ate arguments to be m ade that 
new born m ale circum cision  should  be considered  
m orally and/or legally  acceptable.94 One could  even  
argue that r e lig io u s  c ir c u m c is io n  in  particu lar  
should  be tolerated even  i f  it is a net (m edical) harm, 
since there are num erous factors at p lay in  such  de- 
term inations apart from risk-benefit assessm ents. 
H owever, the moral and legal status of nontherapeu- 
tic  procedures to alter genitals has becom e increas- 
ing ly  controversial in  the past few  decades, w ith  a 
growing contingent of scholars m aintaining that all 
such  procedures perform ed on children (m ale, fe- 
m ale, and intersex) shou ld  be discouraged, if  not
forbidden.95

Therefore, to ach ieve a properly balanced con- 
sideration of the opposing v iew p oin ts, future com- 
m ittees in  this area should  consider appointing at 
least tw o eth icists w ho represent the range of cur- 
rent thinking on the issue. The dialectic betw een  
them , it is hoped , w ou ld  y ie ld  a m ore nuanced and 
com p reh en sive  eth ica l d iscu ss io n  than  w as evi- 
denced  in  the 2012 AAP docum ents. As J. S teven  
Svoboda and Robert Van H ow e have stated, these  
docum ents

fail to m ention foundational principles from bio- 
m edical eth ics. Seem ingly, such  notions as re- 
spect for autonom y, a ch ild ’s right to an open  
future, and the norm ally h igh bar set for surgi- 
cal in terventions on m inors w ou ld  be at least 
w orth a llu d in g  to  in  a serious d iscu ssion  of the 
moral perm issib ility  of m ale circum cision . Yet 
the A A P ’s repeated, unsupported , alternative  
suggestion that, “In m ost situations, parents are

granted w id e  latitude in  terms of the decisions  
they  make on behalf of their ch ildren” consti- 
tutes its entire ethical argum ent.96

Svoboda and Van H ow e overstate their case, 
because the AAP Task Force does m ention  that par- 
ents and ph ysician s have an “ethical duty to the  
ch ild  to attem pt to secure the ch ild ’s best interests 
and w e ll-b e in g .”97 H ow ever, the im m ed iate next 
m ove of the AAP Task Force is to em phasize that 
reasonable p eop le disagree as to w hat is in  a ch ild ’s 
best interests (see box 1), lead ing them  to the “alter- 
native suggestion” m entioned  by Svoboda and Van 
H ow e. In other w ords, g iven that p eop le  have dif- 
ferent judgem ents about w hat best prom otes a ch ild ’s 
w ell-being, the AAP Task Force suggests that par- 
ents shou ld  norm ally be a llow ed  to take or autho- 
rize any action w hatsoever toward their ch ild , un- 
less it is “clearly contrary to the best interests of the 
ch ild  or p laces the ch ild ’s health, w ell-being, or life  
at significant risk of serious harm .”98

A problem  w ith  this v iew  is that, just as reason- 
able peop le m ay disagree about w hat is in  a ch ild ’s 
best interests, reasonable p eop le m ay also disagree 
about w hat is clearly co n tra ry  to a ch ild ’s best inter- 
ests, and about w hat p laces the ch ild ’s health, et 
cetera, at “significant risk of serious harm .” Remov- 
ing part of a ch ild ’s genitals in  the absence of a clear 
m edical need  is the very sort of thing that m any rea- 
sonable p eop le do regard as a serious harm, regard- 
less of w hether there m ay also be certain m odest 
health  benefits that fo llow  from such  rem oval.99 So 
w hat does this analysis suggest about the lim its, if  
any, there shou ld  be on parental behavior? If rea- 
sonable p eop le  m ay disagree not on ly  about “best 
interests,” but also about “serious harm,” then a prac- 
tical im plication  of the A A P’s proposal seem s to be 
that parental d ecision  m aking should  rem ain essen- 
tia lly  unfettered.

It is com m only  accepted that, “in  m ost situa- 
tion s,” parents are (and should  be) perm itted to make 
d ecisions on behalf of their children (see box 3). But 
in  the context of W estern m ed ic in e , at least, one 
could  also argue that nontherapeutic genital surgery 
is not “m ost situations.” In other words, w h ile  it may 
be accurate to say that parents generally have “w id e  
la titude” in  bringing up their children as they  see 
fit, it is also true that societies m ay justifiably place  
certain restrictions on parental actions, particularly  
w h en  it com es to irreversible body m odifications  
that a ch ild  m ay later regard as a harm.

To illustrate: in  som e jurisdictions, tattooing a 
ch ild ’s body is not perm itted, even  w h en  the par- 
ents believe  that being tattooed is in  a ch ild ’s best
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interests. W ith respect to the U nited  Kingdom , for 
instance, as James C hegw idden notes, “the com m on  
law  is very cautious before treating [even] ch ildren’s 
consent as justifying any non-therapeutic body al- 
teration.”100 Indeed, in  British parliamentary debates 
regarding a proposed ban on tattooing prior to age 
18, concerns w ere raised that “apply alm ost id en ti-  
ca lly  to the arguments vo iced  about circum cision , 
nam ely: the ex istence of persons w ho later regret 
having the procedure done; the d ifficu lty  of revers- 
ing the procedure; the danger of infections and other 
com plications arising from the tattooing procedure; 
[ . . . ] the em barrassm ent felt by those tattooed w ho  
later regret it; the u n hygien ic  cond itions in  w h ich  
som e tattooing is perform ed [and so on].”101

Failure to consisten tly  apply th is reasoning may  
lead to peculiar results. For instance, w h ile  parents 
w ou ld  not be a llow ed  to tattoo their so n ’s foreskin  
for nontherapeutic reasons in  su ch  jurisd ictions, 
they w o u ld  be a llow ed  to have his foreskin com- 
p le te ly  rem oved for nontherapeutic reasons, and  
then tattooed. This exam ple provides further evi- 
dence that new born m ale circum cision  occupies an 
anom alous p osition  in  W estern (m edical) culture.

Perhaps even  more relevant than tattooing, how - 
ever, as w e have already noted, is the practice of 
nontherapeutic FGC. In W estern societies, includ- 
ing the U .S., parents m ay not cut into, m uch less  
excise , any part of a fem ale ch ild ’s genitalia w h en  it 
is deem ed m edically  unnecessary to do so. Crucially, 
this is the case even  w h en  (1) the cutting is less ex- 
ten sive, risky, or harm ful than m ale circum cision;
(2) the parents sincerely believe it is required by their 
religion; and (3) it is lik e ly  to confer significant so- 
cial benefit on the ch ild , due to the prevailing be- 
liefs, attitudes, and expectations of the com m unity  
in  w h ich  she is being raised .102

In order to determ ine w hether any particular 
nontherapeutic alteration of a ch ild ’s body is ethi- 
cally  and perhaps also lega lly  acceptable, therefore, 
it is not enough to invoke a vague con cep tion  of “se- 
rious harm ” (such that, for any action  X, an inter- 
ested party could  plausibly argue that it is “not harm- 
ful enough” to warrant state interference), nor to refer 
to the “w id e la titu d e” that is typ ica lly  granted to 
parents. Instead, it is necessary to triangulate be- 
tw een  analogous cases to determ ine w here the lim - 
its shou ld  lie.

CONCLUSION

As Shaw  has argued, a near-exclusive focus in  
the m edical literature on potential b iases stem m ing  
from financial conflicts of interest “has tended to

obscure the fact that other biasing factors can seri- 
ou sly  com prom ise an author’s im partiality and ob- 
jectiv ity .”103 In the present context, w e have argued  
that one such  potentia lly  biasing factor is w hether  
one has been  circum cised  oneself, or has circum - 
cised  h is or her son .104 Because circum cision  is irre- 
versib le, there is lik e ly  to be a strong m otive am ong  
such  persons to reach the con clu sion  that it is desir- 
able, on balance, to be circum cised . For if  it is not 
desirable on balance, there are few, if  any, options 
for “undoing” w hat has already been  done.

Moreover, having a personal or p o litica l stake 
in  the circum cision  of m ale infants, w hether on re- 
lig ious or other grounds, could  play a biasing role.105 
W hile ind iv idual AAP Task Force m embers m ay feel 
free to lobby for legal or other protections for non- 
therapeutic circum cision  as private c itizens, they  
shou ld  not a llow  such  p o litica l ends to enter into  
their evaluations of the science. Moreover, a con- 
certed effort shou ld  be m ade to balance out what- 
ever politica l, moral, or other norm ative v iew p oin ts  
there are am ong com m ittee m em bers, by appoint- 
ing not on ly  proponents of circum cision , but also  
critics. More generally, w henever professional m edi- 
cal or eth ical op in ion  is polarized, qualified repre- 
sentatives of both p o les shou ld  be in clu d ed  in  the 
relevant scien tific  and p o licy  d iscussions.
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ABSTRACT
In December of 2014, an anonymous working group under the 
United States' Centers for Disease Control and Prevention (CDC) 
issued a draft of the first-ever federal recommendations regarding 
male circumcision. In accordance with the American Academy of 
Pediatrics' circumcision policy from 2012 -  but in contrast to the 
more recent 2015 policy from the Canadian Paediatric Society as well 
as prior policies (still in force) from medical associations in Europe 
and Australasia -  the CDC suggested that the benefits of the surgery 
outweigh the risks. In this article, we provide a brief scientific and 
conceptual analysis of the CDC's assessment of benefit versus risk, 
and argue that it deserves a closer look. Although we set aside the 
burgeoning bioethical debate surrounding the moral permissibility 
of performing non-therapeutic circumcisions on healthy minors, we 
argue that, from a scientific and medical perspective, current 
evidence suggests that such circumcision is not an appropriate 
public health measure for developed countries such as the United 
States.

ARTICLE HISTORY
Received 23 October 2015 
Accepted 23 April 2016

KEYWORDS
Male circumcision; 
international public health; 
health policy; HIV prevention

Introduction

Male circumcision is the surgical removal of part or all of the penile foreskin (Cold & 
Taylor, 1999). W hen circumcision is performed on children in the absence of penile 
disease, it raises a number of complex ethical issues, some of which have been discussed 
in the recent literature (e.g. Darby, 2015; Earp, 2015a, 2015b; Foddy, 2013; Frisch et al., 
2013; Mazor, 2013; Munzer, 2015; Savulescu, 2013; Ungar-Sargon, 2015). Here, 
however, we focus exclusively on the empirical aspects of circumcision as they pertain 
to a published draft of the first-ever U.S. government policy on the subject, released in 
December of 2014.1 Our central aim is to analyse the contention of the U.S. Centers for 
Disease Control and Prevention (CDC) that the prophylactic benefits of non-therapeutic 
male circumcision, as carried out prior to an age of consent, outweigh its associated risks
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in developed settings such as the United States, in light of the available evidence pertaining 
to this question.

Benefits versus risks

Do the benefits of circumcision outweigh the risks?2 In recently proposed recommen- 
dations and an accompanying background report, an anonymous CDC working group 
has suggested that they do (2014a, 2014b). A similar claim was made in 2012 by an 
eight-member American Academy of Pediatrics (AAP) task force (2012a, 2012b), 
despite contrary policies from British, mainland European, and Australasian medical 
associations, all of which remain in force (e.g. British Medical Association, 2006; Royal 
Australasian College of Physicians, 2010; Royal Dutch Medical Association, 2010; see 
also National Health Service of England, 2016). In addition, the Canadian Paediatric 
Society (CPS), which has historically endorsed the AAP position, instead explicitly rejected 
it in its most recent policy (Sorokan, Finlay, & Jefferies, 2015).

W hat could explain this lack of international agreement with the U.S. view? There are 
several possibilities. At least one concerns the fact that ‘The true incidence of compli- 
cations after newborn circumcision is unknown’, as acknowledged by the AAP task 
force (2012b, p. e772). But since ‘complications’ are one of the foremost risks of circumci- 
sion, and since their ‘true incidence’ has not been firmly established (see below), it 
becomes difficult to see how the benefits of the surgery could logically be asserted to out- 
weigh them (Darby, 2015). This is especially the case given that, on the other side of the 
scale, the likelihood as well as the magnitude of the purported benefits of circumcision 
themselves are in dispute.

A further possibility has to do with ongoing disagreements over how to define ‘compli- 
cations’ in the first place (see AAP, 2012a), as well as with differences of opinion concern- 
ing the relative weight or value to assign to individual benefits and risks. As AAP task force 
member Dr Andrew L. Freedman stated in a recent editorial, in addition to having ‘insuf- 
ficient information about the actual incidence and burden of nonacute complications’, the 
AAP’s 2012 assessment of benefits versus risks also suffered due to the ‘lack of a univer- 
sally accepted metric to accurately measure or balance the risks and benefits’ (Freedman,
2016, p. 1).

To see the significance of this problem, which applies equally to the 2014 analysis by the 
CDC, consider the example of a modest reduction in the absolute risk of contracting 
certain sexually transmitted infections, a health benefit that is frequently attributed to -  
primarily adult -  circumcision (see below). Considering that (1) children are not at risk 
of contracting sexually transmitted infections prior to sexual debut (an event that typically 
comes after the development of a capacity to provide informed consent to self-affecting 
interventions); (2) there are alternative modes of prevention that are less invasive, as 
well as less risky and more effective, than circumcision (i.e. safe sex practices when one 
does become sexually active); and (3) many of these infections can be treated effectively 
if they do occur, what is the weight or value that one should assign to this particular 
benefit?

For example, should it be considered ‘worth’ the risk, however slight, of a surgical 
mishap that causes perm anent damage to the penile glans? Is it ‘worth’ the loss of the 
penile prepuce itself, which is a 100% risk of circumcision? Is it ‘worth’ the risk of

2  M .  F R IS C H  A N D  B. D . E A R P
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G L O B A L  P U B L IC  H E A L T H  3

removing too much penile skin (i.e. more than was intended), leading to painful erections 
later in life (see e.g. van Duyn & Warr, 1962; Krill, Palmer, & Palmer, 2011; Thorup, 
Thorup, & Ifaoui, 2013)? The answer to these questions cannotbe ‘objectively’ determined 
(see Johnsdotter, 2013). Instead, they will depend upon such factors as how much value 
one places on having intact versus modified genitalia, how willing one is to engage in 
safe sex practices (even if one is circumcised), and how much risk one feels comfortable 
taking on when it comes to a surgery performed on a physically and symbolically sensitive 
part of one’s body (Adams & Moyer, 2015, p. 723; see also Earp, 2016).3

Finally, it has been argued that the appropriate counterbalance to the potential benefits 
of circumcision is not only the risk of surgical complications (whatever those turn out to 
be), but also its short-term, intermediate, and long-term adverse consequences, both phys- 
ical and psychological (Darby, 2015). Due to a lack of adequate research into these ques- 
tions, however, the entire spectrum of potential circumcision harms (i.e. surgical risks plus 
additional negative consequences) has never been fully described. Moreover, at least some 
of these potential harms are likely to be subjective in nature (e.g. feelings of loss or resent- 
ment; see Darby & Cox, 2009; Goldman, 1999; Hammond, 1999), and therefore highly 
variable across individuals, as well as difficult to quantify in a meaningful way (Darby, 
2015; Darby & Cox, 2009; Johnsdotter, 2013).

The contention of the CDC

Notwithstanding all of the concerns just mentioned, in support of its contention that the 
benefits of circumcision do in fact outweigh the risks, the CDC working group cites a 
review article first-authored by a retired molecular geneticist named Brian J. Morris 
(Morris, Bailis, & Wiswell, 2014a). As noted previously in this journal, Morris is ‘a 
long-standing advocate of mass circumcision’ (Bell, 2015, p. 558), who now serves as 
the primary spokesperson for a pro-circumcision lobbying organisation called the Cir- 
cumcision Academy of Australia (CAA). According to this group’s website (http:// 
www.circumcisionaustralia.org), the CAA ‘is not aligned with any medical body’, but is 
rather a political entity seeking to expand health insurance coverage for non-medical cir- 
cumcisions in Australia.4

W hether the CDC working group was aware of this context is unclear. Nevertheless, it 
approvingly quotes the benefit-to-risk ratio reported by Morris et al. (2014a) in its back- 
ground report, which is stated as 100:1 in favour of circumcision. However, this is a figure 
that no other scientist, nor any recognised medical body to our knowledge, has ever been 
able to reproduce. Instead, it overstates the relative magnitude of the benefits of circumci- 
sion by a factor of approximately 100 according to the recent non-partisan analysis by the 
CPS (Sorokan et al., 2015). As the CPS states, ‘the medical risk:benefit ratio of routine 
newborn male circumcision is closely balanced when current research is reviewed’ (p. 4).

Given the primafacie implausibility of a 100:1 benefit-to-risk ratio in favour of circum- 
cision, one might expect that the CDC working group would have sought out available 
criticisms of the paper by Morris et al. (2014a) in order to incorporate alternative perspec- 
tives. If so, they would have come across a critique published subsequently in the same 
journal, which states that the paper is ‘marred by bias’ and that its authors ‘did not 
provide a dispassionate review’ of the available evidence (Jenkins, 2014, p. 1588; but see

http://www.circumcisionaustralia.org
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Morris, Bailis, & Wiswell, 2014b).5 In a similar vein, Dr Kevin Pringle, Professor of Pae- 
diatrics and Head of Obstetrics and Gynaecology at the University of Otago, stated:

I find this paper to be extremely worrying. The most worrisome aspect is the emphasis on 
possible diseases that are reported to be significantly more common in the uncircumcised 
population and the complete lack of any attempt to accurately document the risk of the com- 
plications o f circumcision. (2014)

Professor Pringle went on to state:

As I read their table, the authors suggest that performing 10 circumcisions will prevent 1 case 
of phimosis and/or 1 case of balanitis. [But] 80% of children with phimosis respond to the 
simple application of a steroid cream and only a small percentage need a circumcision. Simi- 
larly, many cases of balanitis are associated with phimosis and if  the phimosis is treated, they 
have no further trouble. Paediatric surgeons see most of the cases of phimosis and balanitis. 
They are nowhere near as common as is suggested in this paper. (2014)

A new population-based study from Denmark, where non-therapeutic childhood circum- 
cision is rare, lends support to Professor Pringle’s impression. In a stable Copenhagen 
population with on average 10,858 boys born each year between 1996 and 2014, only 
53 boys needed a circumcision for medical reasons before age 18 years during the calendar 
year 2014. This indicates that approximately 99.5% of Danish boys will go through 
infancy, childhood, and adolescence without any medical need to be circumcised 
(Sneppen & Thorup, 2016).

Finally, other authors have described a separate review by Morris and a co-author as being of 
‘low quality’ on account of the ‘high risk of bias ... introduced by the authors’ well documented, 
unconditional support of the practice of circumcision’ (Bossio, Pukall, & Steele, 2015, p. 1306; 
see also Donovan, 1999). In light of these considerations, itisno t readilyapparent whythe CDC 
working group chose to rely so uncritically on the claims of Morris et al. in support of its main 
conclusion. For an Australian perspective, the working group might instead have cited the offi- 
cial 2010 policy of the Royal Australasian College of Physicians, which was recently re-affirmed 
after an evaluation of the AAP findings from 2012 (see Pringle, 2014; see also Forbes, 2015). 
This policy states: ‘the fTequency of diseases modifiable by circumcision, the level of protection 
offered by circumcision and the complication rates of circumcision do not warrant routine 
infant circumcision in Australia and New Zealand’ (RACP, 2010, p. 5).

The value of an intact sexual organ

In a previous section, we noted that the appropriate counterbalance to the benefits of cir- 
cumcision is not only the (unknown) risk of surgical complications, but rather the sum 
total of negative consequences, that is, the harms. One harm of circumcision that has 
been argued to be intrinsic to the procedure is the loss of healthy, functional tissue 
(Hutson, 2004). Yet in its background material, the CDC does not describe the known 
anatomy of the penile prepuce, nor does it discuss in detail the protective and sexual func- 
tions that have been attributed to it in the medical literature (2014b). One possible con- 
sequence of these omissions is that they may be taken to imply that the foreskin itself 
should be assigned a value of ‘zero’ in harm -benefit calculations. Yet such a valuation 
is uncom m on outside of circumcising societies, and is inconsistent with normative 
medical evaluations regarding other functional parts of the body (Hutson, 2004).

4  M .  F R IS C H  A N D  B. D . E A R P
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G L O B A L  P U B L IC  H E A L T H  5

The foreskin is a complex, double-layered structure, which protects the penile glans from 
environmental irritation, such as rubbing against diapers and clothing (Berry & Cross, 1956; 
Cold & Taylor, 1999). This elastic, motile sleeve of tissue has recently been shown to be the 
most touch-sensitive part of the penis (Bossio, Pukall, & Steele, 2016; consistent with Sorrells 
et al., 2007), composed of a moist mucous membrane on the inside and a protective skin layer 
on the outside. It is rich in specialised nerve endings and sensory structures involved in the 
normal functionality of the penis (Cold & Taylor, 1999), and it comprises up to 100 square 
centimeters in adult men, with reported mean values between 30 and 50 square centimeters 
(Kigozi et al., 2009; Werker, Terng, & Kon, 1998). While the scientific literature on the 
‘average’ sexual consequences of circumcision is inconclusive and contradictory (Bossio, 
Pukall, & Steele, 2014, 2015; Johnsdotter, 2013) -  and granting that circumcision is likely 
to affect different men differently, even when it is properly performed -  at least two outcomes 
can be known with certainty due to the inherent nature of the procedure: first, any sensation 
in the foreskin itself is necessarily eliminated; and, second, any sexual (e.g. masturbatory) 
functions that require its manipulation are also of necessity precluded (Earp, 2015a, 2016).

Scientific inference from African trials

In its background report (CDC, 2014b), the CDC working group, like the AAP before it 
(2012b), emphasises three African trials concerning adult circumcision. These trials 
reported a modest reduction in the absolute risk of heterosexual, female-to-male 
hum an immunodeficiency virus (HIV) transmission (from 2.49% to 1.18%) during the 
first few years after circumcision in high-risk areas with a low baseline circumcision preva- 
lence (CDC, 2014b). A num ber of concerns regarding both the internal and external val- 
idity of findings from these African trials have been raised (e.g. Boyle & Hill, 2011; 
Garenne, Giami, & Perrey, 2013; Green et al., 2010; but see W amai et al., 2012 and 
further commentary by Bell, 2015), but even assuming that the reported efficacy estimates 
of the three African trials are scientifically valid, this does not necessarily imply that their 
findings are relevant elsewhere in the world.

The CDC does superficially acknowledge some of the problems associated with making 
scientific inferences from studies of adult males in Africa to newborn boys in the United 
States (2014b). However, the primary implication of such important caveats, namely that find- 
ings from the one context cannot responsibly be extrapolated to the other without a great deal of 
further investigation, is ultimately ignored. For example, the CDC background report (2014b) 
highlights two analyses of the costs and health consequences of circumcision which largely 
assume, based on unrepresentative observational data, that the findings from adults in Africa 
will apply directly to infant boys in the United States (Kacker, Frick, Gaydos, & Tobian, 
2012; Sansom et al., 2010).

The inference is stretched even further. According to the CDC, all genitally intact ado- 
lescent U.S. boys and heterosexually active adult males (not only those in a few high-risk 
subgroups) ‘should be informed about the significant, but partial, efficacy of male circum- 
cision in reducing the risk of acquiring HIV and some STIs through heterosexual sex’ 
(CDC, 2014a, p. 3). Since the absolute risk of acquiring HIV for the average intact hetero- 
sexual male in the United States is extremely low, however (McQuillan et al., 2006), the 
recommendation that all should be counseled about the ‘significant’ benefits of circumci- 
sion is arguably out of proportion (for an accessible discussion, see Bundick, 2009).
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European experience

The CDC does not consider the situation in Europe, where rates of HIV are similar to or 
lower than those in the United States. In 2011, for instance, according to the Central Intel- 
ligence Agency (CIA) W orld Factbook, the prevalence of HIV/AIDS in the age group 15- 
49 years was several times higher in the United States (0.6%), where around 80% of men 
are circumcised (CDC, 2014b), than in several countries of northern and western Europe 
(0.1-0.3%), where circumcision is uncommon (CIA, 2011). While numerous variables 
undoubtedly play into these differences, the fraction of circumcised men in a given popu- 
lation is unlikely to be a determining factor.

Against this view, the CDC cites a modelling study by Kacker et al. (2012) suggesting 
that if the rate of male circumcision were to drop to around 10% as in Europe, then the 
United States would be destined to experience a significant increase in HIV infections 
and a heavy burden of associated healthcare costs (2014b). Unfortunately, this analysis, 
and another one by Sansom et al. (2010), relied on highly speculative trans-cultural and 
age-range extrapolations, and both models used estimates of complication rates that are 
unrealistically low (0.4% and 0%, respectively), as we will dem onstrate below. Taken 
together, then, the cited cost-effectiveness estimates of newborn circumcision in redu- 
cing HIV in the United States (Kacker et al., 2012; Sansom et al., 2010) are overly opti- 
mistic, notw ithstanding the fact that one of these estimates (Sansom et al., 2010) 
actually failed to show a cost-saving im pact among the majority population of white 
males.

Procedural and post-operative pain in infants

It is now well established that infants and small children have the full capacity to experi- 
ence pain, and that early life exposure to noxious stimuli may have long-lasting impli- 
cations for the developing nervous system (Fitzgerald & Beggs, 2001). Consistent with 
this view, a different AAP task force that was formed to investigate infant pain (rather 
than circumcision) has recently concluded that:

Pain that newborns experience from routine medical procedures can be significant... 
Research suggests that repeated exposure to pain early in life can create changes in brain 
development and the body’s stress response systems that can last into childhood. Because 
of this, a new American Academy of Pediatrics policy statement recommends [that] every 
health facility caring for newborns should use strategies to minimize the number of 
painful procedures performed. (2016)

Notwithstanding the clear im portance of this issue, the problem of procedural and post- 
operative pain received only scant attention in the CDC’s background report (2014b). 
The only cited study dealing with this question assessed pain scores among 583 boys 
ages 1-35 days who received local anesthesia (ring block) before they were circumcised 
(Banieghbal, 2009). Apparently, the CDC working group did not read the study care- 
fully, bu t relied solely on the article’s abstract, which states that ‘only 6.5% of neonates 
under 1 week of age’ experienced circumcisions with pain levels above a pre-defined 
threshold (Banieghbal, 2009, p. 359).

The quoted figure appears nowhere apart from the abstract (Banieghbal, 2009). An esti- 
mate of 6.7% is provided in a table, but that figure is miscalculated and should be 7.1%.

6  M .  F R IS C H  A N D  B. D . E A R P
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G L O B A L  P U B L IC  H E A L T H  7

While inaccurate reporting of key statistics is always regrettable, it is particularly worrying 
that the CDC would rely exclusively on such a report to minimise concerns about pain in 
infants.

In addition to this concern, the CDC missed entirely another key finding in the 
Banieghbal study. The ring block injections administered to all the boys resulted in 
above-threshold pain in fully 31% of <1 week-old boys and 85% of 1-5 week-old boys. 
In other words, simply being administered the anesthesia proved painful for many 
infants to a clinically significant degree. Additionally, among 1-5 week-old boys, 71% 
experienced above-threshold pain during the subsequent circumcision (Banieghbal,
2009). Consequently, the CDC’s statement that ‘93.5% of neonates circumcised in the 
first week of life with appropriate analgesia gave no indication of pain on an objective, 
standardised neonatal pain rating system’ (2014b, p. 25) misrepresents the overall findings 
from the study.

Finally, pain at the operating table is not the only pain to factor in. In one study of post- 
operative discomfort in 57 neonatally circumcised boys, parental assessment revealed that 
16% of the boys experienced moderate to severe post-operative discomfort, while the 
remaining 84% were judged by their parents to have mild discomfort (Smith & Smith, 
2000). In another study of 710 newborn boys in Michigan, 71% of parents reported 
varying degrees of circumcision-related pain in their infants (ranging from “minimal” 
to “much more than acceptable”) up to six weeks after the surgery (Freeman et al., 2014).

Complication rates after circumcision

In a section evaluating the safety and risks associated with circum cision (CDC, 
2014b), the CDC focuses on im m ediate surgical risks and short-term  post-operative 
com plications, as identified in U.S. register data. Three studies published between 
16 and 40 years ago are given particular attention (Christakis et al., 2000; Gee & 
Ansell, 1976; Wiswell & Geschke, 1989). However, each of these studies was designed 
to address com plications occurring no later than  one m onth  after neonatal circumci- 
sion; indeed, two studies dealt exclusively with com plications occurring just during 
the post-partum  hospital stay (Christakis et al., 2000; Gee & Ansell, 1976). As 
pointed out by others, basing evaluations of the frequency of com plications after 
infant circum cision on insufficiently detailed and incom plete register data will 
likely produce ‘a significant underestim ation of the true frequency of com plications’ 
(Pieretti, Goldstein, & Pieretti-V anm arcke, 2010, p. 517). For instance, serious or even 
fatal com plications from  post-operative bleeding or infection due to circum cision 
m ay plausibly be recorded as hem orrhage, circulatory collapse, or septicaemia 
w ithout m ention of the surgery tha t caused it (D r A. Rotta, personal com m unication, 
11 April 2016).6 Likewise, when com plications are treated in other hospitals or clinics 
than  those responsible for the original circumcision, the general inability to cross-link 
register data in countries w ithout a unique personal identifier for every citizen (such 
as the U nited States), m ay preclude the identification of such post-operative compli- 
cations as being truly circum cision related (see Weiss, Larke, H alperin, & Schenker,
2010).7

In addition, a recent Canadian study by DeMaria, Abdulla, Pemberton, Raees, and 
Braga (2013) found:
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Most physicians performing neonatal circumcisions in our community have received infor- 
mal and unstructured training. This lack o f formal instruction may explain the complications 
and unsatisfactory results witnessed in our pediatric urology practice. Many practitioners are 
not aware of the contraindications to neonatal circumcision and most non-surgeons perform 
the procedure without being able to handle com m on post-surgical complications. (p. 260)

Such a lack of formal training in circumcision may also prevent some doctors from recog- 
nising certain complications in the first place; complications that are not recognised 
cannot be reported.

Particularly worrying is the CDC’s assessment of meatal stenosis, a narrowing of the 
urethral opening which is seen at far higher rates in circumcised boys compared to geni- 
tally intact boys (Bazmamoun, Ghorbanpour, & Mousavi-Bahar, 2008; Berry & Cross, 
1956; van Howe, 2006; Joudi, Fathi, & Hiradfar, 2011). In support of its contention that 
complication rates of circumcision are trivially low, the CDC cites a study by El Bcheraoui 
et al. (2014). These authors looked at hospital billing claims to evaluate the broader issue of 
urethral strictures (which includes meatal stenosis) during the first 180 days after surgery. 
However, a narrowing of the urethral meatus may take considerably longer than 180 days 
for parents or doctors to detect (Berry & Cross, 1956; Campbell, 1943; Joudi et al., 2011; 
Upadhyay, Hammodat, & Pease, 1998), which means that the chosen window of analysis 
was too short. Accordingly, the observed low frequency of urethral strictures (0.01%) -  
and therefore the low overall frequency of complications for boys circumcised in 
infancy (0.4%) (El Bcheraoui et al., 2014) -  most likely reflects a combination of insensitive 
research data and insufficient follow-up.

Given such limitations affecting register-based studies, more realistic estimates of com- 
plication rates should be drawn from clinical studies. However, surprisingly limited data 
exist to estimate the true rate of late complications occurring m onths to years after non- 
therapeutic circumcision. In a 2010 review of complications after newborn, infant, and 
childhood circumcisions, where no clear and consistent distinction was drawn between 
(1) ritual circumcision of healthy, predominantly infant boys and (2) therapeutic circum- 
cision of predominantly older boys with foreskin pathology, investigators identified 52 
studies from around the world, of which only one small prospective study from 1988 
(n = 43; mean age at circumcision = 6.5 years) provided information about adverse out- 
comes beyond the first year after the surgery (Weiss et al., 2010). Indeed, the only 
adverse outcome for which a reasonable number of reports provide frequency estimates 
based on direct clinical examination is meatal stenosis, which is broadly considered to 
be one of the most common complications after circumcision (Bazmamoun et al., 2008; 
van Howe, 2006; Joudi et al., 2011; Kajbafzadeh et al., 2011; Mondal et al., 2013; Patel, 
1966; Persad, Sharma, McTavish, Imber, & Mouriquand, 1995). From such clinical 
studies, it appears that between 5% and 20% of boys undergoing non-therapeutic circum- 
cision by means of conventional surgical techniques will develop meatal stenosis.

In one Iranian study, which was published only as a meeting abstract, 5% of 102 neo- 
nates circumcised by the PlastiBell method developed meatal stenosis during on average 9 
years of follow-up; the corresponding proportion was 15% of 105 neonates circumcised by 
means of classical circumcision surgery preceded by ligation of the frenular artery (Kajbaf- 
zadeh et al., 2011). Similarly, a study from the United States reported a 7% prevalence of 
meatal stenosis in 1009 neonatally circumcised boys older than 3 years (van Howe, 2006). 
The CDC downplayed this finding (2014b), however, preferring instead a report from

8  M .  F R IS C H  A N D  B. D . E A R P
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G L O B A L  P U B L IC  H E A L T H  9

Iran, which described a frequency of only 0.9% for meatal stenosis in boys ages 6-12 years 
(Yegane et al., 2006). Yet this is flawed referencing: the reported rate of meatal stenosis in 
these Iranian boys was for all circumcised boys, most of whom (97.18%) were circumcised 
after the neonatal period.

In several other clinical studies relying on direct penile inspection from as varied geo- 
graphical areas as the United States, the United Kingdom, Bangladesh, and Iran, pro- 
portions of boys developing meatal stenosis after conventional circumcision surgery in 
infancy or early childhood were 7% (Bazmamoun et al., 2008), 8% (Patel, 1966; Persad 
et al., 1995), 10% (Mondal et al., 2013), or 20% (Joudi et al., 2011). All of these studies 
were ignored by the CDC. And yet their estimates are more consistent with the 7% 
meatal stenosis rate reported in the U.S. study by van Howe (2006), which the CDC dis- 
missed, than with the 700-fold lower 0.01% urethral stricture rate reported by El Bcheraoui 
et al. (2014), to which the CDC paid particular attention.8

While no study is free of limitations, reported rates of 5-20% for post-circumcision 
meatal stenosis in clinical studies (Bazmamoun et al., 2008; van Howe, 2006; Joudi 
et al., 2011; Kajbafzadeh et al., 2011; Mondal et al., 2013; Patel, 1966; Persad et al., 
1995) call attention to the need for extra caution in interpreting reports of absolute com- 
plication rates based on register data, such as that relied upon by El Bcheraoui et al. (2014).

O ther studies confirm the impression that the CDC working group may have seriously 
underestimated the burden of complications after newborn circumcision. For instance, 
Pieretti et al. (2010) reported from a hospital department of pediatric surgery in Boston 
(just one of several referral centers in the region; total number of circumcisions 
unknown) that of the 8967 children (both boys and girls) operated on between 2003 
and 2007, 4.7% of the operations were for late complications occurring 2-49 months 
after neonatal circumcision. Another indication of the magnitude of the problem was 
that, of all outpatient visits (again, of both boys and girls) to the department of pediatric 
urology at the same hospital during a one-year period between 2007 and 2008, 7.4% were 
for complaints related to newborn circumcision (Pieretti et al., 2010).

Summary and conclusion

In this brief analysis, we have identified numerous scientific and conceptual shortcomings 
in the 2012 circumcision policy from the AAP, as well as the more recent draft guidelines 
issued by the CDC. W ith respect to the latter, these included: (1) failure to provide a 
thorough description of the normal anatomy and functions of the penile structure 
being removed at circumcision (i.e. the foreskin); (2) failure to consider the intrinsic 
value to some men of having an unmodified genital organ; (3) undue reliance on findings 
from sub-Saharan Africa concerning circumcision of adult males (as opposed to infants or 
children); (4) uncritical reliance on a prima facie implausible benefit-risk analysis per- 
formed by a self-described circumcision advocate (see Davey et al., in press); (5) reliance 
on misreported statistics to downplay the problem of pain in the youngest of boys; (6) 
reliance on incomplete register data to assess the frequency of short-term post-operative 
complications associated with circumcision, leading to a likely underestimation of their 
true frequency; and (7) serious underestimation of the late-occurring harms of circumci- 
sion presenting m onths to years after the operation (most notably meatal stenosis). In light
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o f these considerations, we believe that the CDC’s overall assessment of benefits versus 
harms (‘risks’) of the surgery should be interpreted with extraordinary caution.

The apparent underassessment of meatal stenosis alone, possibly the most common late- 
occurring complication after neonatal circumcision, means that the CDC’s claim of mark- 
edly lower complication rates in boys circumcised as infants (‘less than Vi per cent’), com- 
pared to boys circumcised at ages 1-9 years (‘approximately 9%’) and those circumcised at 
age 10 years and older (‘approximately 5%’) (2014a, 2014b), is almost certainly inaccurate.

Indeed, with reported rates of meatal stenosis in neonatally circumcised boys in the 5- 
20% range, and with estimates of clinically significant procedural pain in around 30% 
(and some level of post-operative pain and discomfort in most, if not all newborn boys 
undergoing the operation), the least problematic age to circumcise a boy (if at all), even 
from a purely medical standpoint, may well be when he is old enough to decide for 
himself. This conclusion is supported by the recent evidence showing that very few genitally 
intact boys -  0.5% according to the new population-based study in Denmark (Sneppen & 
Thorup, 2016) -  will need a circumcision for medical reasons before the age of 18.

1 0  M .  F R IS C H  A N D  B. D . E A R P

Notes

1. It is im portant to emphasise that this draft was made public, garnering m uch coverage in 
the popular media, prior to having been subjected to a formal peer review. In a notable 
turn o f events, at least one m edical professional who was invited by the CDC to perform  
such a review subsequently made his com m ents available online (van H owe, 2015). This 
freely accessible, 200+ page review is strongly critical o f the CDC research and analysis, 
as are several other expert com m entaries that were posted to the CDC website in 
response to a call for public feedback (e.g. Kupferschmid et al., 2015). Nevertheless, it 
is currently unclear whether, or when, the CDC intends to revise its recom m endations 
in light o f such critical feedback or else formalise them  (or a m odified version o f  
them ) as official policy.

2. It is widely acknowledged that removing the foreskin o f the penis may confer certain health 
benefits, in much the same way that removing healthy tissue from any other part of the body 
could be expected to reduce the risk o f medical problems affecting -  or introduced via -  that 
tissue (see e.g. Kluge, 1994). For example, routinely removing one testicle from every male 
child would almost certainly reduce the individual boy’s risk and the population-wide inci- 
dence of testicular cancer; but the costs, harms, and other disadvantages (sometimes mislead- 
ingly referred to as ‘risks’, see Darby, 2015) of prophylactic testicle removal would need to be 
factored into the equation, along with an array of moral considerations concerning auton- 
omy, consent, and bodily integrity (not addressed in the present paper). In the case of  
male circumcision, then, the question is not whether certain health benefits may in fact 
ensue from the sheer surgical removal of the foreskin, but whether, in light of alternative, 
less invasive, means of achieving the same desired health outcomes, the benefits are sufficient 
to outweigh the costs, harms, and other disadvantages (i.e. ‘risks’), some of which may be 
subjective in nature and therefore difficult to quantify (see e.g. Adams & Moyer, 2015; 
Darby & Cox, 2009; Johnsdotter, 2013).

3. Moreover, as AAP task force member Freedman (2016) has additionally noted, in the United 
States, at least,

although parents may use the conflicting medical literature to buttress their own beliefs 
and desires, for the most part parents choose what they want for a wide variety of non- 
medical reasons. There can be no doubt that religion, culture, aesthetic preference, 
familial identity, and personal experience all factor into their decision. (p. 1)
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Consistent with this perspective, Freedman has stated in a separate interview:

I circumcised [my own son] myself on m y parents’ kitchen table on the eighth day of 
his life. But I did it for religious, not medical reasons. I did it because I had 3,000 years 
o f ancestors looking over my shoulder. (see http://www.thejewishweek.com/features/ 
new-york-minute/fleshing-out-change-circumcision#zpW7AFLaLTQsqJMH.99)

Granting these considerations, a further question is raised, however, regarding who should 
get to decide about circumcision in light of such non-medical factors (about which there 
is no universal agreement about how to weigh them): the parents, as assumed by Dr Freed- 
man (including in his own case), or the individual who must undergo the surgery and there- 
fore live with its consequences, positive or negative, as judged in light of his own considered 
preferences and values (i.e. the child himself, when he reaches an age o f competence)? As we 
have just seen, even purely ‘medical’ factors may be weighed differently in the minds of differ- 
ent individuals; how much more contentious might non-medical factors be?

4. It appears that such expansion of coverage would be of direct financial benefit to several CAA 
board members, including the organisation’s inaugural president, Dr C. Terry Russell 
(Russell Medical Center, ‘Trusted Australian Circumcision Since 1993’, http://www. 
circumcision.net.au), along with board members Dr Mojtaba Athari (Melbourne Vasectomy 
& Circumcision, http://www.mvandc.com.au/circumcision/), Dr Luke Bukallil (who has per- 
formed ‘over 2000’ circumcisions, http://drluke.biz/Circumcision/circumcision.htm), Dr 
Mohamed Hajoona (Victoria Circumcision Clinic, http://www.vcc.net.au), Dr Colin C.M. 
Moore (The Australian Center for Cosmetic and Penile Surgery, http://www.drcolinmoore. 
com ), and Dr Anthony Dilley (who ‘conducts up to 40 circumcisions per week’, http:// 
www.dailytelegraph.com.au/news/nsw/unkindest-cut-of-all-back-in-favour/story-e6freuzi- 
1225991948585). The group’s political petition to ‘restore elective male circumcision to 
public hospitals ... increase the Medicare rebate [and] ensure [that] Medicare applies to pro- 
phylactic circumcision not just circumcision for medical problems’ can be found here: http:// 
chn.ge/1otJ9Bv. A similar petition posted separately by Brian Morris is available here: https:// 
www.change.org/p/nsw-ministry-of-health-restore-elective-male-circumcision-to-public- 
hospitals.

5. Please note that the reply to Jenkins by Morris et al. (2014b) suffers from many of the same 
problems that Jenkins pointed out in his critique of their original paper. For example, most of  
the references in the reply are to other contested papers by Morris and colleagues (with no 
mention o f published criticisms of those papers), creating what others have described as a 
‘rabbit hole’ of selective self-citation (Svoboda & van Howe, 2013).

6. Alexandre T. Rotta, M.D., FCCM, is the Linsalata Family Chair in Pediatric Critical Care and 
Emergency Medicine, and Chief, Division o f Pediatric Critical Care, Rainbow Babies & Chil- 
dren’s Hospital (University Hospitals o f Cleveland); as well as Professor, Department of Pedi- 
atrics, Case Western Reserve University School of Medicine. Dr Rotta describes some o f the 
difficulties in linking circumcision-related complications with the circumcision surgery itself 
due to coding issues in an interview that is available online at the following link: https://www. 
youtube.com/watch?v=x_BohYj-VMw.

7. Further, indirect support for this view comes from a recent review paper by Springer (2014) 
concerning complications associated with surgery for hypospadias, another penile surgery 
that is often carried out in infancy or early childhood. As summarised by Carmack, 
Notini, and Earp (in press), on the issue of underreporting, Springer ‘identified numerous 
barriers to complete reporting of surgical, functional, cosmetic, and quality-of-life outcomes’ 
associated with the surgery, including

numerous techniques in use; most publications reflecting single-center and single- 
surgeon retrospective case series with limited follow-up periods and small numbers 
o f patients undergoing follow-up; transition of care from pediatric to adult specialists, 
thus limiting follow-up into the period when sexual activity is likely to occur;

http://www.thejewishweek.com/features/
http://www
http://www.mvandc.com.au/circumcision/
http://drluke.biz/Circumcision/circumcision.htm
http://www.vcc.net.au
http://www.drcolinmoore
http://www.dailytelegraph.com.au/news/nsw/unkindest-cut-of-all-back-in-favour/story-e6freuzi-
http://www.change.org/p/nsw-ministry-of-health-restore-elective-male-circumcision-to-public-
https://www
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assessment of cosmetic outcomes by surgeons who may be biased to approve o f their 
own ‘work’ ... and difficulty assessing sexual function and behavior in young adults.
(p. 6)

Many of these ‘barriers to complete reporting’ of adverse outcomes are likely to apply to cir- 
cumcision as well, although the matter has not been adequately studied to date. This lack of  
direct and comprehensive research into the issue calls for still further caution in interpreting 
available estimates o f circumcision-related complications.

8. Indeed, the CDC working group mistakenly listed the El Bcheraoui et al. (2014) paper twice -  
as references 158 and 164 -  in its background report (CDC, 2014b), and as one of only 15 
highlighted references in the shorter recommendation document (CDC, 2014a).
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CIRCUMCISION, SEXUAL EXPERIENCE, AND HARM

BRIAN D. EARP AND ROBERT DARBY*

A b s t r a c t

Surgically modifying the genitals of children-female, male, and intersex- 

has drawn increased scrutiny in recent years. In Western societies, it is illegal to 

modify the healthy genitals of female children in any way or to any extent in the 

absence of a strict medical indication. By contrast, modifying the healthy genitals of 

male children and intersex children is currently permitted. In this journal in 2015, 

Stephen R. Munzer discussed a controversial German court case from 2012 (and its 

aftermath) that called into question the legal status of nontherapeutic male 

circumcision (NTC), particularly as it is carried out in infancy or early childhood. 

Whether NTC is legal before an age of consent depends partly upon abstract principles

relating to the best interpretation of the relevant laws, and partly upon empirical and

conceptual questions concerning the degree to which, and ways in which, such

circumcision can reasonably be understood as a harm. In this article, we explore some

of these latter questions in light of Professor Munzer's analysis, paying special 

attention to the subjective, personal, and individually and culturally variable 

dimensions of judgments about benefit versus harm. We also highlight some of the 

inconsistencies in the current legal treatment of male versus female forms of 

nontherapeutic childhood genital alteration, and suggest that problematically 

gendered assumptions about the sexual body may play a role in bringing about and 

sustaining such inconsistencies.
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1. in t r o d u c t i o n

In a recent article in this journal, Stephen R. M unzer provided a 

nuanced and fair-m inded discussion of the ongoing moral, legal, and medical 

controversy surrounding the nontherapeutic circumcision ("NTC") of male 

infants and children.1 His focus w as on the Cologne ruling of 7 May 2012, 

which held that it is a criminal offense under the German Basic Law 

(Grundgesetz) to circumcise a male m inor unless it is medically indicated2 (a 

decision that was subsequently nullified by the passage of a special law by the 

G erm an legislature).3 In his analysis of the ruling and its political aftermath, 

Professor M unzer em phasized the sharply contrasting perspectives that have 

come to characterize this at times "uncivil" debate.4 In this article, w e shall 

highlight some of the key issues raised by M unzer that in our judgm ent 

deserve further attention. We focus in particular on the sexual implications of 

NTC and on the subjective elements of judgm ents about harm.

1.1. Risk and Personal Preference

Much of the controversy surrounding NTC concerns the extent to 

which, and ways in which, it m ay reasonably be understood as a harm. 

A lthough w e w ill touch on some of the ongoing scientific disputes about the 

positive and negative physical consequences of NTC (chiefly claimed health

1 Stephen R. M unzer, Secularization, Anti-minority Sentiment, and Cultural Norms in the German 
Circumcision Controversy, 37 U. Pa . J. In t ' l . L. 503 (2015). For introductions to the controversy by 
the present authors, see generally Brian D. Earp & Robert Darby, Does Science Support Infant 
Circumcision? Th e  Sk e p t i c  (2014), available at h ttp s ://w w w .acad em ia .ed u / 9872471/Does_ 
science_support_infant_circumcision; Brian D. Earp, The Ethics o f Infant Male Circumcision, 39(7) 
J. Me d . Et h i c s  418 (2013).
2 No. 151 Ns 169/11, Landgericht Köln [LG Koln] [Regional C ourt of Cologne] May 7, 2012, 
N EUE Ju r i s t i s c h e  W o c h e n s c h r i f t  [NJW], 2128. As Jan F. O rth  explains, "Regional Courts 
(Landgerichte) in  G erm any have cham bers for crim inal and civil law  cases, bo th  as court of first 
instance and  as court of appeals. In this case, the cham ber acted as a court of appeals." Jan F. 
Orth, Explaining the Cologne Circumcision Decision, 77 J. Cr i m . L. 497, 497 (2013).
3 For discussion, see generally Diana A urenque & Urban Wiesing, German Law on Circumcision 
and Its Debate: How an Ethical and Legal Issue Turned Political, 29 Bi o e t h i c s  203, 203-10 (2015); 
Reinhard Merkel & Holm Putzke, After Cologne: Male Circumcision and the Law: Parental Right, 
Religious Liberty or Criminal Assault? 39(7) J. Me d . Et h i c s  444, 444-49 (2013).
4 See Roger Collier, Ugly, Messy and Nasty Debate Surrounds Circumcision, 184(1) C.M.A.J. E25- 
E26, E25 (2012) (discussing polarized attitudes and  the resulting "uncivil debate" surrounding 
m ale circumcision).

https://www.academia.edu/
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benefits versus surgical complications), these w ill not be the focus of our 

discussion. Instead, w e shall argue that "new  medical evidence on the risks 

and benefits of circumcision" is unlikely to provide compelling grounds for 

"an empirical refutation"5 of either of the principle stances on NTC: namely, 

that the procedure is on balance harm ful as opposed to beneficial.

W hy do w e think that new  medical evidence is unlikely to settle such 

disagreement? First, it is apparent that the scientific literature in this area is 

itself highly politicized,6 showing signs of polarization7 as well as personal, 

ideological, and cultural biases 8 am ong m any of those responsible for

5 M unzer, supra n.1, a t 532.
6 See, e.g., Peter Aggleton, "Just a Snip"? A  Social History o f Male Circumcision, 29 Re p r o d . H e a l t h  

M a t t e r s  15, 15 (2007) (questioning "the value neutrality of an act so profound in  its social 
significance and so rich in  m eaning" and  highlighting "how  m ale circumcision -  like its 
counterpart female genital m utilation -  is nearly always a strongly political act, enacted upon 
others by those w ith  power"); Sara Johnsdotter, Discourses on Sexual Pleasure After Genital 
Modifications: the Fallacy o f Genital Determinism (a Response to J. Steven Svoboda), 3(2) G l o b . D i s c . 
256, 256 (2013) (dem onstrating that "m edical statem ents about effects [of circumcision] on  sexual 
pleasure are associated w ith  politics").
7 See, e.g., Kirsten Bell, H IV Prevention: Making Male Circumcision the 'Right' Tool for the Job, 10(5- 
6) G l o b . Pu b l i c  H e a l t h  552, 552 (2015) (stressing "the need to expand the param eters of the 
debate beyond the current polarised landscape, w hich presents us w ith  a  problem atic e ith er/o r 
scenario regarding the efficacy of m ale circumcision"); Brian D. Earp, Addressing Polarisation in 
Science, 41(9) J. Me d . Et h i c s  782, 782-83 (2015) (using the literature on m ale circumcision as an 
exam ple of polarization in science).
8 See, e.g., Jennifer A. Bossio, et al., A  Review o f the Current State of the Male Circumcision Literature, 
11(12) J. SEX. Me d . 2847, 2848 (2014) (stating that "[t]he literature docum enting the risks and 
benefits associated w ith  neonatal circumcision is often influenced by author biases"); Jennifer 
A. Bossio, et al., Response to: The Literature Supports Policies Promoting Neonatal Male Circumcision 
in N. America, 12(5) J. SEX. Me d . 1306, 1306 (2015) (noting the "h igh  risk of bias" in  an  oft-cited 
review  article "in troduced by the authors' well docum ented, unconditional support of the 
practice of circumcision"); M orten Frisch et al., Cultural Bias in the AAP's 2012 Technical Report 
and Policy Statement on Male Circumcision, 131(4) Pe d i a t r . 796, 796 (2013) (stating that "cultural 
bias reflecting the norm ality of nontherapeutic m ale circumcision in  the United States seems 
obvious," w hich m ay explain w hy the conclusions expressed in  the American Academy of 
Pediatrics' 2012 statem ent on circumcision "are different from  those reached by physicians in 
other parts of the W estern w orld, including Europe, Canada, and  Australia"); Ronald Goldman, 
Circumcision Policy: A  Psychosocial Perspective, 9(9) Pa e d i a t r . & Ch i l d  H e a l t h  630, 630 (2004) 
(speculating that "conflicting opinions and conclusions in  the m edical literature ... together w ith  
the tenacity w ith  w hich advocates and  critics of circumcision hold on  to their viewpoints, 
suggest that deep, unrecognized or implicit psychosocial factors are involved"); A ndries J. 
Muller, To Cut Or Not To Cut? Personal Factors Influence Primary Care Physicians' Position on 
Elective Newborn Circumcision, 7 J. Me n ' s  H e a l t h  227, 227 (2010) (reporting the results of a  survey 
of 572 doctors, finding that "[a]lthough m ost respondents stated that they based their decisions 
on m edical evidence, the circumcision status of, especially, the male respondents played a  huge 
role in  w hether they w ere in  support of circumcisions or not. A nother factor that had an 
influence w as the circumcision status of the respondents' sons"); Brian D. Earp & David M. 
Shaw, Cultural Bias in American Medicine: The Case o f Infant Male Circumcision, J. Pe d i a t r . Et h i c s  

(in press) (for a  general discussion).
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producing and interpreting the relevant research and turning it into policy.9 

This can, at times, make it difficult, if not impossible, to determ ine w hat "the 

evidence" really suggests. But suppose that w ere not the case, and there were 

instead an agreed-upon set of "objective" facts concerning the likelihood of 

various physical and non-physical consequences of NTC, under w hatever 

specified conditions. Still, one could not settle the question of how  each benefit 

or risk should be characterized, m uch less w eighted, in term s of subjective 

factors including the affected m ale's preferences and values. To illustrate this 

idea, take the concept of risk. Philosopher Scott Cam pbell argues,

one of the com ponents of risk is harm. This is the level of 
badness or loss associated w ith the occurrence of x. H arm  does 
not just include physical injury but any sort of circumstance 
that P w ould prefer not to be the case. If there is nothing bad 
about x at all then P is not at risk from  x. This entails that our 
attitudes and preferences partly determ ine risk, because our 
attitudes and preferences determ ine w hat counts as a harm .10

9 Such biases arguably point in  bo th  directions. See, e.g., Jennifer A. Bossio, et al., Re: Examining 
Penile Sensitivity in Neonatally Circumcised and Intact Men Using Quantitative Sensory Testing, 195 
J. Ur o l . 1848, 1852-53 (2016) (stating that their findings should  not be in terpreted  as supporting  
"either the pro  or anti-circum cision 'cam p '" and  that "[o]ne does not have to search far for 
[personal] biases in the circumcision literature, such as frequent references to non-peer- 
review ed articles and author involvem ent in  anti or pro-circum cision advocacy groups"). See 
also AAP, Cultural Bias and Circumcision: The AAP  Task Force on Circumcision Responds, 131(4) 
Pe d i a t r . 801, 801 (2013) (stating that their critics "hail from  Europe, w here the vast m ajority of 
m en are uncircum cised and  the cultural norm  clearly favors the uncircum cised penis [and there] 
is a  clear bias against circumcision"). In response to this contention, however, see Brian D. Earp, 
The AAP Report on Circumcision, p r a c t i c a l  e t h i c s  (2012), available at h ttp s ://w w w .academ ia .edu  
/15617255/The_AAP_report_on_circumcision_Bad_science_bad_ethics_bad_m edicine 
(pointing out that being "biased" against medically unnecessary surgeries perform ed on 
nonconsenting m inors is usually regarded as the default position in W estern medicine, 
regardless of a  doctor's country of origin).
10 H ere P refers to a  person and  x to an  action or occurrence. The quote is from Scott Campbell, 
Risk and the Subjectivity o f Preference, 9 J. Ris k  Re s . 225, 226-27 (2006). Cam pbell then em phasizes 
the objective nature of certain harm s, once the subjective preferences are known: "It is true that 
risk is subjective in  the sense that it depends upon  our preferences ... risk is not independent of 
m inds and  cultures." But once one's preferences are known, "then  w hether there exists a risk, 
and  how  m uch of a risk there is, is a  m atter of objective fact." Suppose that action A could lead 
to x, w here x is som ething contrary to your preferences, and  therefore a harm  to you. It follows 
from  this proposition that "it is a  fact about the w orld  that in  doing A, you risk x. ... It w ould  be 
m isleading to say that such a fact is purely  subjective. G iven that person P regards x as a harm  
and  that A could lead to x, it is then an  objective fact about the w orld  that P runs the risk of x in 
doing A." Id., at 227-28.

https://www.academia.edu
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Note that som ething could be bad for a person even if he does not 

prefer that the circumstances w ere different: for example, his preferences could 

be tied to a gross m isunderstanding about the state of the world. 11 But 

assum ing he is reasonably well-informed, and that his preferences fall w ithin 

some rationally defensible spectrum, his ow n assessm ent of w hether x poses a 

risk to h im — and, if it does, the nature and degree of the risk — m ust be factored 

into the equation.12 As Cam pbell states, in m any cases, w e "cannot determ ine 

w hether or not x is a risk" w ithout first taking stock of people's preferences.13

But preferences vary between groups and individuals. In the case of 

NTC, sources of variance include people's tolerance for certain kinds of risk 

com pared to others (and related attitudes concerning available risk- 

m anagem ent strategies), judgm ents about the real-world im portance of 

alleged benefits or risks, and assessments of their personal relevance given 

one's habits and circumstances. Preferences m ay also vary over tim e as people 

are exposed to different perspectives, form  new  impressions, or process 

additional information.

In short, there is a fundam entally unstable, personal dim ension to 

assessments of benefit versus risk (which w e take to mean "prospect of 

benefit" versus "risk of harm " for the purposes of this analysis). 14 This 

subjective element is especially pertinent to childhood NTC since it involves

11 Some risk theorists are objectivists about harm , at least in  certain cases. Cam pbell notes that 
"it m ay not always be the case that harm  is just a m atter of people's ow n preferences. For 
example, suppose P w ishes to com m it an  act of self-mutilation. Is there no harm  to P in  carrying 
out such an  action just because it is in  accordance w ith  P 's ow n wishes?" Some m oral 
philosophers and  others say no. "They w ould  claim that P 's self-m utilation is a  harm  for P, 
regardless of w hether or not he (or anyone else) realizes it" (Campbell, supra n.10, at 229). That 
Cam pbell chooses "m utilation" to m ake his point is telling; indeed, the laceration or rem oval of 
non-diseased, functional bodily tissue — w hich is w hat w e assum e he m eans by "m utilation" in 
this context — is the very sort of thing that m any people do regard as in-and-of-itself a  harm . We 
will not, how ever defend this view in the present essay. Instead, w e shall sim ply try to show 
that it is reasonable for a m an to regard  som eone else's having cut off his foreskin w hen  he w as 
an  infant or young child as a harm  (i.e., som ething contrary to his considered preferences).
12 We are using the m asculine pronoun  in this paragraph  because the topic of discussion is male 
circumcision; however, the argum ent applies regardless of sex or gender.
13 Campbell, supra n.10, at 227-228.
14 See Robert Darby, Risks, Benefits, Complications and Harms: Neglected Factors in the Current Debate 
on Non-Therapeutic Circumcision, 25(1) Ke n n e d y  In s t i t u t e  o f  Et h i c s  J. 1(2015) (em phasizing that 
the term  "risk" in biom edical ethics is usually taken to m ean risk of any type of harm , physical 
or non-physical, and  not just the risk of surgical complications, as implicitly assum ed in  the 2012 
circumcision policy of the Am erican Academ y of Pediatrics).
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the involuntary surgical alteration of a psychosexually significant part of the 

body — the penis. Needless to say, individual attitudes concerning the 

aesthetics of the penis, w hether surgically modified or natural, as well as the 

sensual and symbolic significance of the organ, vary considerably both w ithin 

and between cultures. Moreover, the state of one's genitals, circumcised or 

intact, can inspire strong emotions relating to one's sexuality, self-image, and 

self-esteem .15 It is for these reasons that w e shall em phasize the sexual 

implications of NTC in our discussion.

1.2. Science, Sex, and Subjectivity

In discussing these implications, w e adopt a skeptical attitude tow ard 

the prospect of assessing them  scientifically, m uch less applying them  

universally.16 In this regard, w e are sympathetic to the view of Juliet Richters, 

w ho notes that "[a]rgum ents about circumcision reveal som ething of the 

limitations of evidence-based medicine. They can tell us how  many 

circumcisions are necessary to prevent one case of penile cancer (about 1000),

15 As physician Thomas Ritter suggests: "M ales in  particular, because of their convex genital 
m akeup, visually confront, and probably assess, their penises m any times a  day. Daily the male 
aw akens w ith  an erection. The penis m ust be touched w hen washing, dressing, and directing 
the urinary  stream ," and  w hen  conducting other aspects of his daily routine. "A  m an usually 
regards his penis as an  extremely valued possession, and in  its frequent perusal, cannot fail to 
associate w ith  it emotions, reminiscences, and possible fantasies." Thomas J. Ritter, Foreword to 
Ro s e m a r y  Ro m b e r g , C i r c u m c i s i o n : Th e  Pa i n f u l  Di l e m m a , vii, vii-ix (Bergin and  Garvey, 1985).
16 Please note that such purported  assessm ents often are applied  universally in  both  the 
em pirical and  policy literatures. See Bossio, et al., Review o f Male Circumcision Literature, supra 
n.8, at 2847-64. As these authors note, there are "im portant problem s w ith  using m en w ho 
undergo circumcision as adults to draw  conclusions about the im pact of the procedure on sexual 
functioning" generally. In N orth  America, for example, m ost circumcisions occur in  neonates, 
and  the effects of undergoing circumcision at this age com pared to adulthood  "are unknow n 
w ith  regard to factors such as pain  perception, penile sensitivity, and  sexual functioning." 
Moreover, m any of the participants in the studies the authors review  "consisted of nonrandom  
sam ples of m en w ho had undergone circumcision to correct medical or sexual issues involving 
their genitals." But in  such self-selected samples, "self- reported outcom es are likely to be 
heavily biased by the m en 's ow n decisions to have the procedure." It is therefore problem atic 
that w hen  "policy statem ents about neonatal circumcision take sexual functioning into account, 
they prim arily cite articles w ith  the m ethodological shortcom ings" just discussed: "the 
populations that com pose the current research in  the area of circumcision and sexual 
functioning are not com parable to the typical healthy, neonatally circumcised m ale in  N orth 
America." Id., a t 2853.
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but they cannot [adequately] engage w ith the subjective experiences of the 

sexual body."17

And yet such experiences are crucial for making intelligible judgm ents 

of benefit versus harm , w hile at the same tim e being highly individualized: 

they may be quite different from  person to person even if the "objective" 

outcomes of circumcision are held constant for the sake of analysis. As Sara 

Johnsdotter argues, "[w]hile genitalia usually are central to sexual activity, 

and can be seen as a prerequisite for sexual intercourse, it is a 

m isapprehension to see the state of them  (cut or uncut) as determ inative of 

the individual's experience of the sexual encounter."18

Below, w e w ill provide evidence that m any men, including a 

substantial num ber of men from  majority-circumcising cultures or sub- 

cultures, regard themselves as being sexually or otherwise harm ed by 

circumcision. This perception of harm  often exists even in the absence of 

surgical complications or other commonly acknowledged "medical" risks of 

circumcision:19 the men feel harm ed simply by virtue of having had  their 

foreskins removed, especially w ithout their consent.20 This response is due to 

tw o main factors: first, the positive value the m en assign to the notion or 

em bodied state of genital intactness or wholeness, as well as to the foreskin 

itself (a structure lost to circumcision by design); and second, the negative 

value they assign to various outcomes of circumcision that are intrinsic to the 

procedure. These outcomes include the denuded appearance of the penis (or 

the appearance of its scar tissue), changes in external tactile properties of the

17 Juliet Richters, Bodies, Pleasure and Displeasure, 11(3) Cu l t . H e a l t h  Se x . 225, 229 (2009). Note 
that the figure on cancer p rovided by Richters is one of the low est available estimates; others 
range as high as 322,000 (see the discussion of penile cancer infra).
18 Johnsdotter, supra n.6, a t 264.
19 This perception of harm  in the absence of medical problem s has led some com m entators to 
conclude that such judgm ents are m isguided or out of proportion. For example, Ronald A. 
Lindsay has recently stated that "agonizing over the loss of a  foreskin is an  unw arranted, 
excessive reaction." Ronald A. Lindsay, Male Circumcision and Self Determination, H u f f i n g t o n  

P o s t  (Dec. 13, 2016), available at h ttp ://w w w .hu ffing tonpost.com /rona ld -a -lindsay /male- 
circumcision-and-sel b 13600924.html. In contrast, w e shall try to show  that such feelings are 
not necessarily unw arran ted  or excessive, in  p art by draw ing analogies to other cases.
20 For evidence and  extensive discussion, see generally Tim H am m ond & A drienne Carmack, 
Long-term Adverse Outcomes from Neonatal Circumcision Reported in a Survey o f 1,008 men: An  
Overview of Health and Human Rights Implications, In t ' l . J. H u m . Rt s . (in press).

http://www.huffingtonpost.com/ronald-a-lindsay/male-
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head of the penis that are brought about by circumcision, the foreclosure of the 

ability to experience sex w ith surgically unm odified genitalia (i.e., to engage 

in sexual activities that require m anipulation of the foreskin), and the loss of 

personal choice concerning a very "private" part of the body.21

By contrast, other m en regard themselves as being sexually (or 

otherwise) enhanced by virtue of having been circumcised, due to a different 

set of attitudes and values. For example, w here circumcision is culturally 

norm ative, the foreskin m ight be presum ed to be of limited or no intrinsic or 

instrum ental value, or even of negative value, such that its loss to circumcision 

w ould be less likely to be construed as in-and-of-itself a harm .22

21 It is som etim es argued, correctly, that infants and young children do not have free choice w ith  
respect to m any im portant aspects of their lives. But it is also true that there are certain 
restrictions that societies m ay place on the actions parents m ay perm issibly take or authorize 
w ith  respect to their ch ild ren—particularly w hen  it comes to perm anent m odifications of the 
child 's body. For example, in  some jurisdictions, parents m ay not authorize the tattooing of a 
child 's body, even w hen  the child requests it and the parents believe that it w ould  be in  the 
child 's best interests. As barrister James C hegw idden notes, "the com m on law is very cautious 
before treating children 's consent as justifying any non-therapeutic body alteration." In the 
decision of Burrell v Harmer [1967] Crim LR 169 (UK), for instance, "a  tattoo artist w as convicted 
of assault following his tattooing of two boys aged 12 and  13, despite their consent. The court 
observed that if a  child [was] 'unable to appreciate the nature o f an act, apparent consent to it was no 
consent at all.’ It held that such w as the case w ith  tattooing, since children are likely not to foresee 
the long-term  consequences." James Chegw idden, Response: Tasmanian Law Reform Institute 
Issues Paper No. 14: Non-therapeutic Male Circumcision 1, 17-18 (n.d. [2009]). As C hegw idden goes 
on to note, the specific grounds given in  the ensuing Parliam entary debates for a ban on tattooing 
before the age of 18 "apply  alm ost identically to the argum ents voiced about circumcision, 
namely:

• The existence of persons w ho later regret having the procedure done;
• The difficulty of reversing the procedure;
• The danger of infections and  other com plications arising from the tattooing procedure;
• The dam age to the tattooed person 's social integration and sometimes, to their feelings 

of self-worth;
• The em barrassm ent felt by those tattooed w ho later regret it;
• The unhygienic conditions in  w hich some tattooing is perform ed.

Circumcision has not yet come under the sam e scrutiny as tattooing. But the logic behind the 
latter's banning is undeniably relevant to the former." Id. at 18. In addition, in  W estern societies, 
parents m ay not legally cut into, m uch less remove, any part of a  female child 's genitalia w hen 
it is deem ed medically unnecessary to do so, including form s of such cutting or rem oval of tissue 
that are less physically invasive than the m ost com m on form s of m ale circumcision (see later 
discussion). Consequently, in  order to determ ine w hether any particular nontherapeutic 
alteration of a  child 's body is acceptable, it is necessary to triangulate betw een analogous cases 
to determ ine w here the lim its lie. By contrast, sim ply pointing out that infants and young 
children do not have the ability to make free choices, and  that certain of their fu ture options are 
regularly foreclosed upon  as a  part of norm al (and even reasonable) parenting, is insufficient to 
d raw  justified conclusions about the perm issibility of any particular action taken tow ard a  child.
22 See infra, Section 3.2.
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But w hatever the case, individual differences in circumcision-related 

body-im age appraisals can affect one's sexual experiences in significant ways. 

Combined w ith differences in subjective weightings of the various other 

alleged benefits and risks of NTC, such appraisals pose a challenge for this 

debate. Specifically, they pose a challenge to any legal analysis that presumes 

the possibility of an "em pirical refutation" of an asserted ratio of benefit to 

harm.

To fram e this challenge, w e begin by discussing the role of harm  

judgm ents generally in legal reasoning, w ith an em phasis on their "open 

textured" n a tu re .23 This nature goes a long w ay tow ard explaining the 

contradictory conclusions that are often draw n about the harm fulness of NTC. 

Then, to explore the sexual dim ensions of this potential harm fulness, we 

describe some of the specific ways in which circumcision changes the penis, 

em phasizing the range of possible surgical, anatomical, and other outcomes. 

Following that, w e share several personal accounts from  men w ho have had 

differing responses to such penile alterations.

We will also discuss some of the benefits, both medical and non- 

medical, that have been attributed to circumcision. To this end, w e explore 

how  m en may reasonably reach different conclusions about the im portance or 

even relevance of those benefits, given alternative means of achieving them. 

Along the way, w e reflect on the problem  of uncertainty regarding w hether a 

boy who is circumcised in infancy or early childhood will grow up  to view 

himself as having been enhanced by circumcision, as opposed to dim inished 

by it or even m utilated. In this regard, w e em phasize the very intim ate nature 

of the genitalia, as well as the tem poral and geographic instability of the 

cultural, social, and other norm s that typically influence such personal 

evaluations. Given such unstable conditions, w e conclude that, in m ost cases, 

the balance of considerations weighs in favor of avoiding NTC in infancy or 

early childhood. In this way, each individual can perform  his own risk-benefit 

analysis at an age of understanding, factoring in his personal preferences and 

values.

23 See infra, Section 2.1.
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Finally, w e draw  attention to the current legal disparity in protections 

afforded to male versus female children w hen it comes to nontherapeutic 

genital alterations. A lthough w e do not draw  any hard  and fast conclusions 

about how  these disparities should be addressed, w e do m aintain that the 

status quo is untenable.

2. THE QUESTION OF HARM

Is circumcision, at least on balance, harmful? In addressing this 

question, Professor M unzer discusses the w ork of Dr. Bijan Fateh-M oghadam, 

w ho was critical of the Cologne decision. In Dr. Fateh-M oghadam 's view, the 

"risk-benefit ratio of circumcision is acceptable," and therefore "parental 

consent to circumcision lies w ithin the scope of the parents' discretion."24 Of 

course, judgm ents about the acceptability of this ratio are likely to differ 

between reasonable people, and the claimed ratio itself may change w ith the 

shifting tides of scientific opinion. Nevertheless, according to M unzer, "[b]e 

the test acceptability or some other standard, Fateh-M oghadam 's argum ent 

could be vulnerable to an em pirical refutation."25

The idea that the acceptability of circumcision rests on a refutable 

empirical contention has significant historical precedent. In a 1890s treatise on 

the cultural, religious, and medical aspects of circumcision, the German Jewish 

physician A braham  Glassberg advocated circumcision of infants as a health 

precaution, bu t also conceded that if circumcision w ere shown to be harm ful 

it w ould be necessary for the state to intervene. 26 o th e r  defenders of 

cu ltu ra l/ religious circumcision have similarly proposed that, since 

circumcision was not at all harm ful, not harm ful on balance, or not harm ful

24 As sum m arized by M unzer, supra n.1, a t 531.
25 Id. at 532.
26 See Le o n a r d  G l i c k , M a r k e d  i n  y o u r  Fl e s h : Ci r c u m c i s i o n  f r o m  An c i e n t  Ju d a e a  t o  Mo d e r n  

Am e r i c a  134-36 (2005).
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enough to w arrant interference w ith parental prerogatives or traditional 

customs, it should rem ain unrestricted.27

The question of harm , then, has become central to the debate over the 

ethical and legal permissibility of circumcision. While critics of the practice 

often argue that it is harm ful by its very nature-seeing the non-consensual loss 

of functional tissue as a sufficient condition for harm -or harm ful on balance 

by virtue of its average consequences, defenders often suggest that the 

procedure does not cause or constitute harm  except in the case of surgical 

mishaps. Some supporters go even further and claim that it is highly 

beneficial,28 at least socially or spiritually if not necessarily physically.29 

Despite this disagreement, however, both sides appear to believe that there is 

one right answ er to the question: either circumcision is harm ful or it is not 

harm ful, and — if one sets aside claims about intrinsic h a rm —"the evidence" 

w ill show us which is correct.

But there are difficulties w ith this w ay of fram ing the issue. First, as we 

have noted, "the evidence" is itself highly politicized and strenuously 

contested. Second, there are no universally agreed-upon benchm arks for 

defining harm  or setting a harm  threshold beyond which state interference

27 See, e.g., Michael Benatar & David Benatar, Between Prophylaxis and Child Abuse: The Ethics of 
Neonatal Male Circumcision, 3(2) Am . J. Bi o e t h . 35 (2003) (arguing that since the benefits and 
harm s of circumcision are balanced in  their judgm ent, it is reasonable for parents to m ake the 
decision); Joseph Mazor, The Child's Interests and the Case for the Permissibility of Male Infant 
Circumcision, 39(7) J. Me d . Et h i c s  421 (2013) (suggesting that the balance of benefits and  risks is 
close enough to perm it parental choice, w hile conceding that if circumcision is not being carried 
out to fulfill a  perceived religious obligation, the balance of interests m ost likely w eighs against 
the procedure); AAP, Circumcision Policy Statement, 130 Pe d i a t r . 585 (2012) (asserting that the 
benefits of circumcision outw eigh the risks and  that parents should  therefore be able to decide).
28 See, e.g., Brian J. Morris, W hy Circumcision is a Biomedical Imperative for the 21st century, 29 
Bi o Es s a y s  1147, 1147 (2007) (claiming that NTC "represents a surgical 'vaccine' against a w ide 
variety of infections, adverse medical conditions and  potentially fatal diseases over [the boy7 s] 
lifetime" providing "enorm ous public health  benefits"). Professor Morris is probably the most 
vocal contem porary proponent of circumcision on health  grounds; his publications are also 
generally regarded as am ong the m ost controversial. See, e.g., Barry Lyons, Male Infant 
Circumcision as a "H IV  Vaccine," 6 Pu b l i c  H e a l t h  Et h . 90, 91 (2013) (criticizing the vaccine 
analogy and  noting that "no w estern  representative m edical organization" agrees w ith  M orris's 
extrem e views).
29 The latter claim functions as an escape valve: even if circumcision d id  entail harm s, they 
w ould  be outw eighed by the sundry  benefits. See, e.g., A llan J. Jacobs & Kavita S. Arora, Ritual 
Male Infant Circumcision and Human Rights, 15(2) Am . J. Bi o e t h . 30 (2015) (m aking the claim that 
any harm s that m ight be associated w ith  NTC are com pensated for or overbalanced by various 
medical and non-m edical benefits).
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w ould be justified. Third, any w eighing of particular harm s and benefits — 

even if their existence w ere undisputed  and their likelihood precisely 

estim ated — w ould result in different conclusions depending on one's starting 

assum ptions, preferences, and values. Finally, as w e explain in the following 

section, the very concept of "harm " lends itself to w ide-ranging interpretations 

as to its m eaning and proper scope of application.

2.1. Harm as an Open Textured Concept

That contradictory assertions have been m ade about the harm fulness 

of circumcision, often seemingly in good faith by proponents and critics alike, 

should come as no surprise. According to one w idely accepted view, harm  is 

an "open textured concept,"30 a term  introduced by the legal philosopher H. L. 

A. Hart. As Kwame Anthony A ppiah has suggested, such concepts may be at 

play w hen "two people who both know  w hat [the w ords they are using] mean 

can reasonably disagree about w hether they apply in particular cases."31 H art 

argues that legal decisions depend upon the application of rules, which in turn  

depend on the interpretation of term s w hose range of applicability is uncertain 

and often influenced by the values and interests of the parties to the discussion. 

He uses the simple example of a law that prohibits vehicles from  entering a 

public park -  which im m ediately raises the question of w hat counts as a 

vehicle. Does it include bicycles, skateboards, golf buggies, baby strollers, or 

children's pedal cars? The law cannot specify all the possible objects to be 

covered by the rule, so it is left to the courts to determ ine w hether skateboards 

or golf buggies, for example, are vehicles and hence w hether their operators 

are breaking the law by entering the park.

Interpretations of open texture term s can almost always be 

challenged, and lengthy legal appeals have arisen from  disputes over the ambit 

of term s such as vehicle, structure, fair wages, reasonable price, and safe 

w orking conditions. Indeed, some expressions that bear more directly on the 

present issue of contested interventions into children's bodies — such as the oft-

30 H. L. A. H a r t , Th e  C o n c e p t  o f  La w  124-36 (3d ed. 2012) (1961).
31 Kw a m e  An t h o n y  Ap p i a h , Co s m o p o l i t a n i s m : Et h i c s  i n  a  W o r l d  o f  St r a n g e r s  58 (2007).
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invoked "best interests" standard — are about as open textured as possible, and 

they have given rise to diverse interpretations, depending on, inter alia, the 

cultural presuppositions of the parties to the debate.

This influence of culture can be seen m ost vividly in the related case 

of ritualized female genital cutting, as discussed by M unzer.32 This practice, or 

rather set of practices, is prim arily seen by W estern observers as being 

unam biguously harm ful, "repugnant," and "intolerable."33 But as Robert S. 

Van Howe has pointed out, "there are practitioners, especially in cultures 

w here female circumcision is common, w ho fervently believe that [even the] 

m ore invasive forms of female circumcision ... do not pose risks of physical or 

psychological harm ."34 This difference in perspective could be taken to suggest 

that culturally variant background assum ptions — perhaps bolstered by 

conscious or unconscious "m otivated cognitions" 35 aimed at reducing

32 Note that the W orld H ealth O rganization uses the term  "FGM" for Female Genital Mutilation, 
w hich is also the term  em ployed by Munzer. But, am ong scholars of ritual genital cutting 
practices, this term  has fallen out of favor for several reasons including its lack of value- 
neutrality. For discussions, see generally Dena S. Davis, Male and Female Genital Alteration: A  
Collision Course With the Law, 11 H e a l t h  M a t r ix  487 (2001); Fuambai S. A hm adu, W hy the Term 
Female Genital Mutilation Is Ethnocentric, Racist and Sex ist-L et's  Get Rid of It!, H y s t e r ia  (2016), 
available at h ttp ://w w w .hystericalfem inism s.com /w hy-the-term -fem ale-genital-m utilation- 
fgm -is-ethnocentric-racist-and-sexist-lets-get-rid-of-it/ (last visited Sept. 24, 2016). Increasingly, 
"FGC" for "Fem ale Genital C utting" or "FGA" for Female Genital Alteration(s) are the preferred 
terms. "Fem ale circumcision" is som etim es em ployed as well.
33 M unzer, supra n.1., a t 561. For recent scholarship challenging this perspective as overly 
simplistic, see generally Public Policy Advisory N etw ork on Female Genital Surgeries in  Africa, 
Seven Things to Know About Female Genital Surgeries in Africa, 42(6) H a s t i n g s  Ce n t e r  Re p . 19
(2012); Richard A. Shweder, The Goose and the Gander: The Genital Wars, 3(2) Gl o b . D i s c . 348
(2013); Richard A. Shweder, What About "Female Genital Mutilation"? And W hy Understanding 
Culture Matters in the First Place, 129(4) Da e d a l u s  209 (2000); Brian D. Earp, Between Moral 
Relativism and Moral Hypocrisy: Reframing the Debate on "FGM," 26(2) Ke n n e d y  In s t i t u t e  o f  

Et h i c s  J. 105 (2016); L. Am ede Obiora, Bridges and Barricades: Rethinking Polemics andIntransigence 
in the Campaign Against Female Circumcision, 47 C a s e  W. Re s . L. Re v . 275 (1996); Ge n it a l  c u t t i n g  

AND TRANSNATIONAL SISTERHOOD: D i s p u t i n g  US POLEMICS (Stanley M. James & Claire C. 
Robertson eds., 2002).
34 Robert S. Van Howe, The American Academy of Pediatrics and Female Genital Cutting: When 
National Organizations Are Guided by Personal Agendas, 27(3) Et h i c s  & Me d . 165, 167 (2011).
35 One form of m otivated reasoning is w hat Dan K ahan refers to as "cultural cognition:" namely, 
"the tendency of individuals to conform their perceptions of risk and other policy-consequential 
facts to their cultural w orldview s." Dan M. Kahan, The Supreme Court 2010 Term - Foreword: 
Neutral Principles, Motivated Cognition, and Some Problems for Constitutional Law, 125 H a r v . L. Re v . 
1, 23 (2011). For related discussions, see generally Adel S. Z. Abadeer, Cognitive Dissonance and 
Gender Discrimination in  N o r m s  a n d  G e n d e r  D i s c r i m i n a t i o n  i n  t h e  Ar a b  W o r l d  115 (2015); 
Cory J. Clark et al., Moral Coherence Processes: Constructing Culpability and Consequences, 6 
Cu r r e n t  O p i n i o n  i n  Ps y c h o l o g y  123 (2015); Brian D. Earp, 'Legitimate Rape,' Moral Coherence, 
and Degrees o f Sexual Harm, 14(41) Th i n k  9 (2015).

http://www.hystericalfeminisms.com/why-the-term-female-genital-mutilation-
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cognitive dissonance — have the potential to stretch one's perceptions or 

interpretations of harm  to a significant degree. 36 Moreover, w hen the 

purported  social and cultural benefits of female circumcision are factored into 

the equation — including, in some groups, perceived aesthetic enhancement,37 

beliefs about im proved cleanliness, and greater acceptance by one's peers and 

elders38 — "practitioners could easily convince themselves that any harm  is 

m ore than offset by the m any perceived benefits."39

Dictionary definitions w ill not resolve such disagreements. The 

Shorter Oxford English Dictionary, for example, defines harm  as "hurt, injury, 

dam age, mischief."40 Most people across a range of cultural settings w ould 

agree these things are bad, and often bad enough to w arrant legal sanction. But 

the question of w hether these term s are applicable to — or accurate descriptions 

of — any particular practice, such as nontherapeutic male or female genital 

cutting, requires deeper reflection, and, ultimately, heavily value-laden 

judgm ents.

36 In a classic study  from  1964, Speism an and colleagues show ed participants a film of w hat they 
call "prim itive adolescent 'subincision' rites" (a relatively extreme form  of ritualized male 
genital cutting), b u t m anipulated  how  the film w as fram ed by playing three different 
soundtracks (designed to influence participants' m indsets w hile w atching the films) and 
com paring stress responses to a  silent control condition. "The findings supported  the 
im portance of the process of cognitive appraisal [in] producing stress reactions, perm itting  the 
conclusion that the sam e visual stim ulus varies in the am ount of stress p roduced depending 
upon  the nature of the cognitive appraisal the person makes." Jospeh C. Speism an et al., 
Experimental Reduction o f Stress Based on Ego-defense Theory, 68(4) J. Ab n o r m . & So c . Ps y c h o l . 367, 
367 (1964).
37 See, e.g., Lenore M anderson, Local Rites and Body Politics: Tensions Between Cultural Diversity 
and Human Rights, 6(2) In t ' l  Fe m i n i s t  J. Po l . 285 (2004); Fuambai S. A hm adu & Richard A. 
Shweder, Disputing the M yth o f the Sexual Dysfunction o f Circumcised Women: A n  Interview with 
Fuambai S. Ahmadu by Richard A. Shweder, 25(6) An t h r o p o l . To d a y  14 (2009).
38 Bettina Shell-Duncan, et al., Dynamics o f Change in the Practice o f Female Genital Cutting in 
Senegambia: Testing Predictions o f Social Convention Theory, 73(8) So c . Sc i . Me d . 1275 (2011). These 
authors present original data suggesting that, in  Senegal and the Gam bia at least, "being 
circumcised serves as a signal to other circumcised w om en that a girl or w om an has been trained 
to respect the authority  of her circumcised elders and  is w orthy of inclusion in their social 
network. In this m anner, FGC facilitates the accum ulation of social capital by younger w om en 
and  of pow er and prestige by elder w om en." Id. a t 1275.
39 Van Howe, supra n.34, at 167. For further discussion, see generally J. Steven Svoboda, Promoting 
Genital Autonomy by Exploring Commonalities Between Male, Female, Intersex, and Cosmetic Female 
Genital Cutting, 3(2) G l o b . D i s c . 237 (2013); British Medical Association, The Law and Ethics of 
Male Circumcision: Guidance for Doctors, 30(3) J. Me d . Et h i c s  259 (2004).
40 N EW Sh o r t e r  OXFORD En g l i s h  D i c t i o n a r y  1191 (Oxford: C larendon Press, 1993).
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2.2. A Legal Framework

In a legal context, there are several plausible fram eworks for guiding 

such judgm ents, one of which comes from  the w ork of Joel Feinberg. In his 

analysis of the m oral limits of criminal law, Feinberg (whose influential "open 

fu ture"41 principle is also discussed by M unzer) defines harm  as a "setback to 

interests." Interests, in turn, are glossed as ordinary desiderata shared by most 

people: "[t]he interests in one's own physical health and vigour, the integrity 

and norm al functioning of one's body, the absence of absorbing pain and 

suffering or grotesque disfigurem ent ... the absence of groundless anxieties 

and resentm ents, the capacity to engage norm ally in social intercourse and to 

enjoy and m aintain friendships."42

Feinberg explains that despite their everyday nature, these interests 

are "the very most im portant interests a person has, and cry out for protection, 

for w ithout their fulfillment a person is lost. ... These minim al goods can be 

called a person's welfare interests. W hen they are blocked or dam aged, a 

person is very seriously harm ed."43 Because these interests are so im portant, 

their violation falls properly w ithin the dom ain of crim inal law. Significantly, 

he adds that "[i]m pairm ent of function ... is the m ost common form  of a 

setback to welfare interests, and perhaps the m ode characteristic of the most 

serious harm s to persons."44

Functions are im paired "[w]hen they are weakened and lose their 

effectiveness. A broken arm  is an im paired arm, one which has (temporarily) 

lost its capacity to serve a person's needs effectively, and in virtue of that 

im pairm ent its possessor's welfare interest is h arm ed ."45 A person w ho 

deliberately breaks another person's arm  w ill appropriately be prosecuted for 

causing h im  harm , even though the injury (the im pairm ent) is tem porary and

41 For critical discussions, see generally Robert Darby, The Child's Right to an Open Future: Is the 
Principle Applicable to Non-Therapeutic Circumcision? 39 J. Me d . Et h i c s  463 (2013); Eldar Sarajlic, 
Can Culture Justify Infant Circumcision? 29(4) Re s  Pu b l i c a  327 (2014).
42 JOEL Fe i n b e r g , H a r m  TO OTHERS 36-37 (1984) (em phasis added).
43 Id. at 37.
44 Id.
45 Id. at 53.
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the arm  is expected to heal. If, therefore, NTC results in any im pairm ent of 

function, even if only tem porarily, it may be legitimate — according to this line 

of thought — for the law to regulate, restrict, or even prohibit it in certain 

circumstances.46 We w ill return  to this point in Section 3.3.

Here, too, one w ill find subjective, individually variable judgm ents 

about w hat counts as a functional im pairm ent, as w ell as about how  and by 

w hom  such im pairm ents should be assessed. But such judgm ents cannot be 

entirely free-floating: to be credible, they m ust be firmly tethered to an 

inform ed understanding of w hat is actually im plied by the practice in 

question. Since m uch of the legal literature treats NTC as a vague abstraction,47 

w ith minim al or no description of surgery itself or the part of the penis it is 

designed to remove, w e shall take some time to elucidate these matters in the 

following section. Once w e have a grasp of w hat NTC involves and how  the 

penis is altered by it in the typical case, w e w ill be in a better position to

46 In determ ining w hether an action is sufficiently harm ful to w arran t legal sanction, it is 
notew orthy that one of the lead ing  cases in this area  has set the threshold rather low. This is the 
"Spanner" case (Rex v. Brown et al., 1993), in  w hich the British appeals court found that although 
the activities in  question involved adults, w ere consensual, and  resulted in  no perm anent 
physical dam age, such sado-m asochist encounters w ere unlaw ful because they resulted in 
"actual bodily harm " and  "w ounding." In the w ords of Lord Tem pleman, "[t]he appellants 
belonged to a group of sado-masochistic hom osexuals w ho ... willingly participated in  the 
com m ission of acts of violence against each other, including genital torture, for the sexual 
pleasure w hich it engendered in the giving and receiving of pain. The passive partner or victim 
in each case consented to the acts being com m itted and  suffered no perm anent injury." R v 
Brown [1993] 2 All ER 75. For our purposes, the key point from  this case is that the harm s (here 
glossed as injuries) inflicted on  the passive participants w ere tem porary -  w hipping, beating, 
hot wax, some scratching and  m inor laceration of the skin. All participants recovered quickly, 
w ithout the need for any medical attention. The injuries were, in  fact, both  less severe and less 
perm anent than those entailed by infant or early childhood NTC, which, in  addition  to lacking 
the consensual character of the aforem entioned activities, perm anently  rem oves functional, non- 
diseased bodily tissue, and  not infrequently requires subsequent medical attention to deal w ith  
bleeding, infection, pain, and  other complications. Thus, w hile an  individual's ow n implicit 
understanding  of the term  "harm " (as well as its proper scope of applicability) m ay certainly 
vary betw een groups and  individuals, there is some W estern legal precedent for construing 
bodily injuries that are less extensive than m ale circumcision as being in-and-of-themselves 
harm ful. Im portantly, this is the case notw ithstanding that various countervailing benefits are 
often also claim ed for the actions causing the injuries (e.g., sadom asochistic pleasure). It is 
therefore curious that Tem plem an chose to com m ent in  passing that ritual (male) circum cision— 
along w ith  ear-piercing and  violent spo rts—w ere lawful activities, w ithout explaining the 
logical basis for these exceptions. (Note that this is an obiter dictum, having no bearing on the 
issue decided in the case, and is therefore not legally binding; the court w as deciding on the 
law fulness of consensual sadomasochism , not ritual circumcision).
47 For a criticism of this tendency, see, e.g., David P. Lang, Circumcision, Sexual Dysfunction, and 
the Child's Best Interests: W hy the Anatomical Details Matter 39(7) J. Me d . Et h i c s  429 (2013).
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understand  the sharply differing attitudes that some m en have about w hether 

they have been harm ed by the procedure.

3. WHAT DOES NTC INVOLVE AND HOW DOES IT 

CHANGE THE PENIS?

For the purposes of this analysis, NTC is defined as the deliberate 

rem oval of part or all of the penile prepuce (foreskin) in a healthy individual 

for w hom  there is no im m ediate medical indication for the procedure. As the 

pathologists Christopher Cold and John Taylor state:

The prepuce is an integral, norm al part of the external 
genitalia, that forms the anatomical covering of the glans penis 
... The outer epithelium  has the protective function of 
internalising the glans [as w ell as the] urethral m eatus (in the 
male) and the inner preputial epithelium, thus decreasing 
external irritation or contamination. The prepuce is a 
specialized, junctional mucocutaneous tissue which marks the 
boundary between mucosa and skin; it is similar to the eyelids, 
labia minora, anus and lips. The male prepuce also [typically] 
provides adequate mucosa and skin to cover the entire penis 
during erection. The unique innervation of the prepuce 
establishes its function as an erogenous tissue.48

The foreskin thus has tw o layers — the inner and outer epithelia — 

which, w hen unfolded, com prise about 30-50 square centimeters of highly 

sensitive tissue in the average adult organ (roughly the surface area of a credit 

card and about half the moveable skin system  of the penis).49 It is of course 

m uch smaller in infancy or early childhood. While rem oving this genital 

structure at such an age m ay appear to be simple or straightforward, it is in 

fact an intricate procedure that produces a range of physical and cosmetic 

outcomes. This variability, even for circumcisions that are "properly"

48 C hristopher J. Cold & John R. Taylor, The Prepuce, 83(S1) BJU In t ' l . 34, 34 (1999).
49 Godfrey Kigozi et al., Foreskin Surface Area and H IV Acquisition in Rakai, Uganda (Size Matters), 
23(16) AIDS 2209 (2009); Paul W erker et al., The Prepuce Free Flap: Dissection Feasibility Study and 
Clinical Application of a Super-Thin New Flap, 102 Pl a s t . Re c o n s t r . Su r g . 1075 (1998); C laude C. 
Malic et al., Resuscitation Burn C ard-a  Useful Tool for Burn Injury Assessment, 33(2) Bu r n s  195 
(2007); John R. Taylor et al., The Prepuce: Specialized Mucosa o f the Penis and Its Loss to Circumcision, 
77(2) Br i t . J. Ur o l . 291 (1996).
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perform ed, is im portant to keep in m ind w hen attem pting to draw  any 

general conclusions about the potential harm s of the procedure per se.

3.1. The Problem of Variability

The variability just m entioned arises from  tw o m ain sources: the body 

part circumcision is designed to remove — the foreskin — and the m ethod 

em ployed to rem ove it. To take the second point first, "[c]ircumcision m ethods 

can be classified into one of three types or combinations thereof: dorsal slit, 

shield and clamp, and excision."50 W hichever m ethod is used, practitioners 

m ust contend w ith the fact that the foreskin is not a discrete entity, like a finger 

or gall bladder, bu t rather a sheath of tissue w rapped around and integrated 

w ith the larger structure of which it is a part (i.e., the penis). Moreover, in 

infants and young children, the inside of the foreskin is usually firmly 

adherent to the head of the penis, since "[t]he fused mucosa of the glans penis 

and the inner lining of the prepuce separate [only] gradually over years, as a

50 Abdullahi A bdulw ahab-A hm ed & Ismaila A. M ungadi, Techniques o f Male Circumcision, 5(1) J. 
SURG . Te c h n i q u e  & C ASE Re p . 1, 2 (2013). A m ong "shield and  clam p" style devices, the Gomco 
clam p is one of the m ost w idely used (for video of a circumcision using this device, see 
h ttp ://new borns.stan fo rd .edu /G om co .h tm l). If the person undergoing the circumcision is an 
infant, he is typically first placed into an apparatus called a  "circum straint" to w hich his arm s 
and  legs are strapped; in  a religious setting, the child 's lim bs m ay sim ply be held dow n by a 
family member. Once the child is im m obilized and a local anesthetic (if any) has been 
adm inistered, a  straight forceps is advanced betw een the glans and foreskin along the dorsal 
m idline to the depth  of the coronal sulcus. The forceps is then clam ped along this line on the 
inside and  outside of the foreskin. A slit is cut w ith  a scalpel along the side of the forceps. The 
foreskin is then forcibly detached from  the glans using a  b lun t probe, after w hich it is retracted 
tow ard the base of the penis. W ith the Gomco m ethod, a m etal bell is now  placed over the newly 
exposed glans, after w hich the foreskin is pulled  back up  over the bell. A m etal plate is placed 
over the bell, so that the prepuce becomes situated  betw een the plate and  the bell. A tensioning 
bar is then "hooked u nder a  T-shaped piece on the top of the bell and screwed dow n tight to the 
m etal plate; this traps the foreskin in  position." At this point, a  "scalpel is ru n  around  the upper 
surface of the plate to rem ove the prepuce after adequate strangulation." A bdulw ahab-A hm ed 
& M ungadi, Techniques o f Male Circumcision, a t 2. The Gomco m ethod, as w ith  other common 
m ethods, thus proceeds by several discrete steps, each of w hich has the potential to go aw ry and 
so m ust be executed w ith  care. As Aaron J. Krill and colleagues explain: "Com plications from  a 
Gomco circumcision are m ainly related to technical factors. It is im portant to assure that the 
m etal bell com pletely covers the glans, otherw ise insufficient skin will be rem oved and 
accidental incision into the glans is possible." In addition, "overly aggressive retraction of the 
skin th rough the platform  can lead to excessive skin rem oval and  subsequent corrective surgery; 
conversely, insufficient draw ing up  of the skin will lead to an incom plete circumcision, which 
m ay also require corrective surgery." Finally, if the screw is not tightened sufficiently, this may 
result in  "inadequate com pression of the skin and  subsequent bleeding." A aron J. Krill et al., 
Complications o f Circumcision, 11 Sc i . W o r l d  J., 2458, 2459 (2011).

http://newborns.stanford.edu/Gomco.html
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spontaneous biological process."51 Consequently, NTC at this age requires 

"tearing the common prepuce/g lans penis mucosa apart ... w ith the 

concom itant risk of glanular excoriation and injury."52 This step is not required 

in adult circumcision.

D epending on the specific technique or combination of techniques 

em ployed, the instrum ent or instrum ents used, and the skill of the practitioner, 

different quantities and types of tissue may be rem oved by circumcision53 such 

that the effects of the procedure — including any com plications54 — are not 

uniform .55 W ith respect to complications, estimates vary w idely in the medical 

literature, ranging from  an overall complication rate for neonatal NTC of a 

fraction of a per cent to a rate as high as 20% for m eatal stenosis alone.56 Such

51 Cold & Taylor, supra n.48, at 35.
52 Id.
53 For example, the frenulum , the highly sensitive tissue that connects the foreskin to the rest of 
the penis, m ay or m ay not be rem oved, depending upon  the "style" of circumcision. See J. S. 
Paick et al., Penile Sensitivity in Men with Premature Ejaculation., 10 In t 'l  J. i m p o t e n c e  Re s . 247, 
248-49 (1998) (show ing that the frenulum  is highly sensitive).
54 Medical risks associated w ith  circumcision include, bu t are not lim ited to: excessive bleeding, 
infection, inflammation, fistula formation, developm ent of skin bridges, meatal stenosis (a 
narrow ing of the urethral opening w hich can cause problem s w ith  urination), partial or 
com plete penile am putation or other injury to the penis (in addition  to the in tended excision of 
the foreskin), and  death. Krill et al., supra n.50, a t 2459-66. Death is usually described as a rare 
com plication of NTC, especially w hen  it is perform ed in  a m odern  clinical setting by a well- 
trained provider, although a lack of adequate record-keeping in  the United States and some 
other countries w here the surgery is com m on precludes the establishm ent of reliable annual 
figures. Alexandre T. Rotta, Personal Com m unication, Apr. 11, 2016 (Dr. Rotta holds the Chair 
in  Pediatric Critical Care and Emergency Medicine and  is Chief of the Division of Pediatric 
Critical Care, Rainbow Babies & C hildren 's Hospital, University Hospitals of Cleveland).
55 To reflect this lack of uniform ity, J. Steven Svoboda and Robert Darby have proposed a 
typology of male circumcision to com plem ent the classification of female genital cutting devised 
by the W orld H ealth organization . The 7-point scale is based principally on the quantity  of 
foreskin tissue rem oved, and  ranges from  m ild lacerations w ithout loss of tissue to partial or 
com plete denudation  of the penis. Robert Darby & J. Steven Svoboda, A  Rose by A n y  Other Name: 
Rethinking the Differences/Similarities Between Male and Female Genital Cutting, 31(3) Me d . 
An t h r o p o l . Q. 301(2007); J. Steven Svoboda & Robert Darby, A  Rose by A n y  Other Name: 
Symmetry and Asymmetry in Male and Female Genital Cutting in  Fe a r f u l  Sy m m e t r i e s : Es s a y s  a n d  

Te s t i m o n i e s  a r o u n d  Ex c i s i o n  a n d  C i r c u m c i s i o n  (Chantal Zabus ed., 2008).
56 For references and  discussion, see M orten Frisch & Brian D. Earp, Circumcision of Male Infants 
and Children as a Public Health Measure in Developed Countries: A  Critical Assessment o f Recent 
Evidence, G l o b a l  Pu b . H e a l t h  (in press), available online ahead o f print at h ttp ://dx .do i.o rg /10 .10  
80/17441692.2016.1184292. For a recent large-scale nationw ide cohort study  providing evidence 
that circumcision is associated w ith  a m arked increase in  the risk of m eatal stenosis and  other 
urethral stricture disease, see M orten Frisch & Jacob Simonsen, Cultural Background, Non- 
Therapeutic Circumcision A nd The Risk O f Meatal Stenosis A nd Other Urethral Stricture Disease: Two 
Nationwide Register-Based Cohort Studies In Denmark 1977-2013, Th e  Su r g e o n  (in press), available 
online ahead o f print at h ttp://w w w .thesurgeon.net/article/S1479-666X (16)30179-2/fulltext.

http://dx.doi.org/10.10
http://www.thesurgeon.net/article/S1479-666X(16)30179-2/fulltext
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w ide variation in professional estimates, in combination w ith ongoing 

disputes over the appropriate diagnostic criteria for some adverse events57 and 

systematic barriers to complete reporting of even overt complications 

(including a lack of adequate long-term  follow-up),58 suggests that a definitive 

conclusion about the "medical" risks of NTC cannot at this tim e responsibly 

be draw n.59

Disparities arising from  surgical factors are only part of the story. Such 

disparities are com pounded by sometimes substantial individual differences 

in penile, including foreskin, anatomy. 60 These differences range from  

variations in the size and shape of the penis in toto, to the length, thickness, 

and surface area of the foreskin itself to the precise organization of the 

foreskin's innervation and vasculature, its elasticity and mobility, the num ber 

and distribution of nerve endings it contains, and the degree and quality of

57 See, e.g., AAP, Circumcision Policy Statement, supra n.27, at e772 (stating: "The true incidence of 
com plications after new born circumcision is unknow n, in  part due to differing definitions of 
'com plication' and differing standards for determ ining the tim ing of w hen  a com plication has 
occurred." A dding to the problem  is the "com ingling of 'e a r l /  complications, such as bleeding 
or infection, w ith  'late ' com plications such as adhesions and  m eatal stenosis" and the fact that 
"com plication rates after an in-hospital procedure w ith  trained personnel m ay be far different 
from  those of the developing w orld  a n d /o r  by un trained  ritual providers").
58 For a discussion, see generally, Bossio et al., Review o f Male Circumcision Literature, supra n.8, at 
2847-64. See also Brian D. Earp, The Need to Control for Socially Desirable Responding in Studies on 
the Sexual Effects of Male Circumcision, 10(9) PLOS ONE 1 (2015) (recom m ending that future 
research on the sexual effects of circumcision be im proved by em ploying m uch longer-term  
follow-up periods); Brian D. Earp, Infant Circumcision and Adult Penile Sensitivity: Implications for 
Sexual Experience, 7(4) TRENDS U r o l . M e n ' s  H e a l t h  17 (2016) (noting that generalizations about 
the effects of NTC on sexual outcom e variables cannot be m ade beyond the limits entailed by 
the sam ple characteristics).
59 One inevitable adverse consequence, how ever, is pain, both during  the operation and  the 
healing period. Because general anesthesia is contra-indicated in infants under six m onth  of age, 
it is difficult, if not impossible, to provide fully effective pain  control. Moreover, the local 
anesthetics that are used for neonatal circumcision require m ultiple injections either into the 
base or around  the circumference of the penis; such injections are them selves painful as assessed 
by objective (i.e., behavioral) measures. Behrouz Banieghbal, Optimal Time for Neonatal 
Circumcision: A n Observation-Based Study, 5(5) J. Pe d i a t r . Ur o l . 359 (2009). As Bellieni et al. noted 
after a survey of the literature, "there is no such thing as a  pain-free circumcision." Carlo V. 
Bellieni et al., Analgesia for Infants' Circumcision, 39(38) It . J. Pe d i a t r . n.p. (2013), available at 
h ttp ://w w w .ijp o n lin e .n e t/co n te n t/3 9 /1 /3 8 . By contrast, in adu lt circumcision, general 
anesthesia can safely be used; the patient can also effectively m anage his ow n discom fort as he 
heals.
60 For example, in a  study of 965 men, Kigozi et al. obtained m easurem ents of foreskin surface 
area ranging from  approxim ately 7 -  100 cm2. Kigozi et al., supra n.49.

http://www.ijponline.net/content/39/1/38
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sensation transm itted by those nerve endings in response to different types of 

stim ulation.61

To illustrate just one aspect of this variability, consider an individual 

w hose foreskin plays a significant role in the generation or facilitation of 

pleasurable sensations during sexual intercourse, foreplay, or m asturbation.62 

Com pared to someone w hose foreskin plays a less significant role, or even a 

negative role (perhaps due to anatomical or other anomalies), this person has 

m ore to lose, so to speak, by being circumcised — even if the "surgical" aspects 

of the procedure in both cases are identical.

To sum m arize, a typical circumcision is not "just a snip"63 as is often 

asserted, but is rather a delicate surgical procedure consisting of several 

discrete steps, each of which carries risks.64 These risks vary in their nature, 

likelihood, and m agnitude as a function of num erous interacting variables — 

including the skill of the practitioner, the instrum ents used, the am ount of 

tissue rem oved, and so on — m any of which have not been adequately studied. 

Moreover, w hen they do occur, adverse events are likely to have an outsized 

im pact on the affected individual due to the special significance of the organ

61 W hen NTC is perform ed on an  infant or young child, the anatom ical com plexity is 
com pressed into a small space. Since there is no determ inate location w here there foreskin 
"ends" and  w here the rest of the penis "begins," and since the organ will typically increase in 
size by m ore than 200% as the child develops (see Dr. Alan Greene, Penis Size (last updated  Jan. 
1, 2015), http: / / w w w .drgreene.com /qa-artic les/pen is-size /), there is a considerable am ount of 
guessw ork in  term s of w here to cut or apply  the circumcision device. Therefore, there is an 
increased risk at this age, com pared to NTC perform ed in  later adolescence or adulthood, of 
rem oving m ore tissue than w as intended or desired, w hich m ay result in insufficient slack in 
the rem aining penile skin to accom m odate a full erection later in  life. This can lead to pain  and 
discom fort during  sex or m asturbation, prom ote curvature of the penis, or contribute to other 
unw anted  outcomes. See John van D uyn & W illiam S. W arr, Excessive Penile Skin Loss from  
Circumcision, 51 J. Me d . As s ' n  Ga . 394 (1962); Jorgen Thorup et al., Complication Rate After 
Circumcision in a Paediatric Surgical Setting Should Not Be Neglected, 60 Da n . Me d . J. A4681 (2013). 
These adverse outcomes, however, m ight not become apparen t until after puberty, w hen  the 
organ has reached its full size and  the individual becomes sexually active. As a  result, they may 
never be recorded as a  com plication of the initial procedure, nor recognized by the individual 
as being due to the loss of his foreskin (as he has no other frame of reference).
62 Or w ou ld  play such a role, assum ing it is not rem oved in  infancy or childhood.
63 Aggleton, supra n.6, a t 15-21.
64 W hile it is likely impossible to reach agreem ent on w hat an acceptable level of circumcision 
com plications w ould  look like, two principles should  arguably govern any such efforts: (1) that 
the threshold of acceptability for cosmetic or nontherapeutic surgery should  be higher than for 
therapeutic procedures; and (2) that the threshold for children and  others incapable of providing 
valid consent should be higher still.

http://www.drgreene.com/qa-articles/penis-size/
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in question: it is not only the likelihood of a given risk that is im portant, but 

also its m agnitude or im portance w ere it actually to take place. That said, 

different men relate to their bodies differently, and the personal im pact of 

specific outcomes associated w ith circumcision cannot be know n in advance. 

Such uncertainty is especially apparent in the case of the one outcome of NTC 

that is (almost) guaranteed to occur, since it is the intended effect of the 

procedure: the loss of the foreskin itself.

3.2. Differing Attitudes Concerning Foreskin Loss

In the academic literature, as well as in popular discussion, the loss of 

the foreskin is rarely treated as an adverse consequence of circumcision. Yet 

w hether one regards this loss as a harm  w ill depend almost entirely on the 

value one assigns to the foreskin or to the notion of genital intactness.

The view that the foreskin has little value appears to be more common 

in cultural settings such as the United States, where, in contrast to most other 

industrialized nations, neonatal circumcision rates rem ain relatively high.65 In 

such a context, popular knowledge about the surgically unm odified penis is 

likely to be com paratively lacking, such that the anatom y and functions of the 

foreskin m ight not be as robustly understood even by medical professionals. 

The majority of these medical professionals are either themselves neonatally 

circumcised males or non-circumcised females; in either case, they are 

relatively unlikely to have had significant personal experience w ith surgically 

unm odified male genitalia.66

65 Brian J. Morris et al., Estimation o f Country-Specific and Global Prevalence o f Male Circumcision, 
14(1) Po p . H e a l t h  Me t r . 1 (2016) (estim ating the percentage of circumcised US males to be 
71.2%; for com parison, the estim ate for the UK is 20.7%; for Germany, 10.9%; for the 
N etherlands, 5.7%); Edw ard W allerstein, Circumcision: The Uniquely American Medical Enigma, 
12(1) Ur o l . Cl i n ' s . N. Am . 123, 123 (1985) (stating "[t]he continuing practice of routine neonatal 
nonreligious circumcision represents an  enigma, particularly in  the United States. About 80 
percent of the w orld 's  population  do not practice circumcision, nor have they ever done so. 
A m ong the non-circum cising nations are Holland, Belgium, France, Germany, Switzerland, 
Austria, Scandinavia, the USSR, China, and Japan").
66 "Because circumcision is so com m on in the United States, the natural history of preputial 
developm ent has been lost, and  one m ust depend on observations m ade in countries in  w hich 
circumcision usually is not practiced." Mh a i r i  Ma c D o n a l d  ET AL., Av e r y ' s  N EONATOLOGY: 
P a t h o p h y s i o l o g y  AND Ma n a g e m e n t  OF THE N e w b o r n  1088 (Philadelphia: Lippincott W illiams
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For comparison, in contexts w here ritualized female genital cutting is 

m ore norm ative, the anatomy, functions, and associated sensory implications 

of the surgically unm odified female genitalia are similarly thought to be 

inadequately understood .67 In such settings, "uncircum cised" w om en are 

commonly stigm atized as having genitalia that are unsightly or difficult to 

clean.68 Even the external clitoris — typically a highly valued body part am ong 

those w ho possess one — m ay be viewed in these settings as something that is 

ugly, unfeminine, or simply "extra," and hence as unnecessary for norm al 

sexual functioning.69 These observations indicate that there is a strong role for 

cultural conditioning in shaping one's assum ptions about the im portance of a 

given genital structure for intim ate activity and sexual enjoyment.70

Such cultural conditioning is subject to change, however, and 

stigm atizing attitudes m ay not remain stable. As people are exposed to and 

learn about different cultural assum ptions and practices regarding cut versus 

uncut genitalia — w hether through travel, reading, or surfing the In ternet— 

they may come to regard the majority practice of their own group as being 

harm ful or otherwise problematic, and consequently re-assess the value of 

their own genital status. For example, Sara Johnsdotter and Birgitta Essén have 

recently docum ented evidence of "cultural change after m igration" w ith

& Wilkins, 6th ed.). For evidence show ing that m any US medical textbooks do not accurately 
describe the anatom y of the intact penis, see, e.g., Gary L. H arrym an, A n Analysis of the Accuracy 
o f the Presentation o f the Human Penis in Anatomical Source Materials in  Fl e s h  a n d  Bl o o d  17 
(Denniston et al. eds., 2004).
67 Sami A. Abu-Sahlieh, To Mutilate in the Name o f Jehovah or Allah: Legitimization o f Male and 
Female Circumcision, 13(7-8) Me d . & L. 575 (1993) (discussing various misconceptions about the 
vulva and  the clitoris am ong m any groups that practice form s of ritualized female genital 
cutting).
68 For exam ples and  discussion, see generally M anderson, supra n.37, at 285-307.
69 Lucretia Catania et al., Pleasure and Orgasm in Women with Female Genital Mutilation/Cutting 
(FGM/C), 4(6) J. SEX. Me d . 1666, 1673 (2007) (referring to circumcised w om en w ho "achieve 
orgasm  by stim ulating the vagina and  consider the clitoris as som ething extra"). For further in- 
dep th  discussion, see Brian D. Earp, In Defence of Genital Autonomy for Children, 41(3) J. Me d . 
Et h i c s  158, 158-63 and  the online A ppendix (2016).
70 The argum ent here is a fortiori. If even the w idely accepted value of the external clitoris, at 
least in W estern societies, is dow nplayed or disregarded by w om en w ho have little personal 
experience of the tissue, then how  m uch m ore likely is it that the potential value of the penile 
foreskin m ight be dow nplayed or d isregarded by m en w ho have never experienced sex w ith  
one intact?
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respect to female genital cutting practices am ong Somali im m igrants to

Sweden:

... m igration gives rise to cultural reflection: All the motives 
for [female] circumcision in Somalia are tu rned  [inside] out in 
exiled life in Sweden. W hat was once largely seen as 'norm al' 
and 'natu ra l' about ... cut and sewn genitalia was questioned 
in Sweden, w hen the w om en w ere met w ith shocked reactions 
am ong healthcare providers in m aternal care and delivery 
rooms. A thitherto strong conviction that circumcision of girls 
was required by religion was questioned w hen Somalis met 
Arab Muslims, w ho do not circumcise their daughters ... The 
fear that their daughters w ould be rejected at m arriage if 
uncircum cised disappeared in the light of the im mense Somali 
diaspora in the West, w here Somali men can be expected to 
accept and even appreciate uncircum cised wives. In addition, 
the risk of stigm atization and ostracism disappeared w hen 
living in an environm ent w here m ost girls are not 
circumcised.71

Similar stories are told by some circumcised men, w hose realization 

that not everyone's penis has been cut like theirs — or that circumcision is in 

fact a m inority practice in most W estern countries outside of the United 

States — m ay prom pt a difficult reevaluation of the norm alcy of going through 

life w ithout a foreskin. As one such m an recounted to the psychologist Ronald 

Goldman:

The shock and surprise of my life came w hen I w as in junior 
high school, and I w as in the showers after gym  ... I w ondered 
w hat was w rong w ith those penises that looked different than 
m ine ... I soon realized I had  part of me removed. I felt 
incomplete and very frustrated w hen I realized that I could 
never be like I w as w hen I was born — intact. That frustration 
is w ith me to this day. Throughout life I have regretted my 
circumcision. Daily I w ish I w ere w hole.72

71 Sara Johnsdotter & Birgitta Essén, Cultural Change after Migration: Circumcision o f Girls in 
Western Migrant Communities, 32 Be s t  Pr a c t . Re s . Cl i n . O b s t e t . Gy n a e c o l . 15, *4 (2016) 
[page 4 of the online advanced publication available at h ttp ://w w w .sc ienced irec t.com / 
science/article/pii/S1521693415001959].
72 Gregory J. Boyle et al., Male Circumcision: Pain, Trauma and Psychosexual Sequelae, 7(3) J. H e a l t h  

Ps y c h o l . 329, 329-43 (2002).

http://www.sciencedirect.com/
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Such feelings are not uncom m on, as the anthropologist Eric Silverman 

noted m ore than a decade ago:

opposition to FC [female circumcision] is well know n ... Less 
obvious to anthropologists is an equally vociferous, diverse 
m ovem ent that opposes the routine medical and ritual 
circumcision of infant boys in the West. The num ber ... of these 
activist groups [is] staggering . these groups are serious, and 
it w ould be incorrect to dismiss them  as the fringe. They are 
fast moving to the center of legal, medical, and moral 
discourse. And they are both very angry and very aggressive.73

Strikingly, Silverman seems reluctant to consider, m uch less conclude, 

that any negative feelings experienced by circumcised men m ight be a 

reasonable reaction to having had  part of their genitals rem oved w ithout their 

consent — or indeed that such feelings m ight have anything w hatsoever to do 

w ith the loss of the foreskin:

I propose that for m any opponents of the procedure, MC (male 
circumcision) is a potent symbol of anxieties that are not linked 
directly to the penis. Rather, the lost foreskin symbolizes a 
series of m odern losses arising from  historically specific 
anxieties. These anxieties concern the lost effectiveness of the 
political, economic, and judicial process; pluralism; violence; 
contested notions of masculinity, m otherhood, sexuality, and 
gender; the medicalization of birth; vulnerability before 
technological advances ... and the hypercapitalist com- 
modification of the body.74

While anxieties relating to such abstract concerns as "pluralism ," 

"violence," or "m otherhood" may very well have som ething to do w ith the 

w ay in which some or even m any circumcised men feel about their altered 

penises (although w e struggle to see the precise connection), it seems plausible 

that a m ore direct explanation is being overlooked. Specifically, insofar as the 

foreskin itself, or the surgically unm odified penis m ore generally, has 

properties it is reasonable to regard as valuable — sexually, aesthetically, or 

otherwise — then a m an's experiencing the involuntary rem oval of that tissue

73 Eric K. Silverman, Anthropology and Circumcision, An n . Re v . An t h r o p o l . 419, 434 (2004) 
(internal references omitted).
74 Id. at 436 (internal references omitted).
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as an intrinsic harm  should be viewed as a sensible reaction. Consider the 

following "Dear Abby" exchange, which shows a similar pattern of judgm ent 

to that of Silverman:

Dear Abby : I am  a young m an w ho is currently in college.
W hen I was an infant, I was circumcised, and I feel violated 
that m y parents decided to circumcise me w ithout m y consent.
W hen the doctor perform ed the surgery, he took too much off, 
which causes me pain. W hen I was in grade school, I was 
sexually assaulted by an older classmate, bu t I feel much more 
violated from  the circumcision because it took a part of me that 
I can never get back. ... My parents know how  I feel and are 
sorry, bu t I still have negative feelings tow ard them  because I 
can 't get the procedure undone.

-  Cut Short in California.

Dear C. S.: ... The place to start w ould be your student health 
center to determ ine exactly w hat is causing your pain and if 
there is help for it. ... In addition, I urge you to talk to a licensed 
m ental health professional to help you w ork through your 
anger because it may be misdirected and a result of the sexual 
assault you experienced in grade school."75

In this exchange, Dear Abby (Jeanne Phillips) appears to appreciate 

that the physical pain associated w ith a circumcision that rem oved "too much" 

tissue is a serious concern that deserves some remedy. But the idea that the 

non-consensual loss of the foreskin itself m ight be valid grounds for anger or 

resentm ent does not appear to strike her as plausible. Instead, she proposes 

that the m an's feelings m ight be "m isdirected" from  some other problem, for 

w hich he should seek the services of a m ental health professional.

Recall that the foreskin is a touch-sensitive, motile sleeve of tissue that 

comprises dozens of square centimeters in the average adult organ.76 Recent 

research relying on objective measures indicates that this tissue is the most 

sensitive part of the penis to light touch, while also being significantly more

75 Jean Phillips, Dear Abby: Decision to Circumcise Causes Festering Anger, De t r o it  N e w s  (Mar. 21, 
2016), available at h t tp : / /w w w . detroitnew s.com /s to ry /life /a d v ice /2 0 1 6 /0 3 /2 1 /d ea r-ab b y - 
advice/81994520/.
76 Cold & Taylor, supra n.48, a t 34-44; Kigozi et al., supra n.49, at 2209; W erker et al., supra n.49, 
at 1075-82.

http://www
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sensitive than the head of the penis to mild sensations of w arm th.77 Even if this 

tissue had no erotogenic properties w hatsoever, which is generally understood 

not to be the case, one need only to im agine the involuntary rem oval of a 

com parable am ount of non-diseased tissue from  another part of the body — or 

perhaps from  the genitals of a female child in the form  of neonatal 

labiaplasty — to appreciate w hy some people m ight validly experience such 

rem oval as distressing.78 The com mon failure to appreciate this distress in the 

W estern discourse is itself a curious phenom enon, and it has led some 

anthropologists and sociologists to take a deeper look at the cultural 

constructions of male and female sexuality.

3.3. Differing Cultural Constructions of Male vs. Female Sexuality

Reading through the medical literature, one is liable to form  the 

im pression that the mere capacity to m aintain an erection, ejaculate, 

im pregnate one's female partner, or experience some degree of pleasurable 

sensation during sex, exhaust the scientific im agination on male sexuality. In 

other w ords, if these or other similar basic capacities are retained, many 

com mentators are prepared to conclude that circumcision has negligible, if 

any, adverse effects on male "sexual function."79 As the anthropologist Kirsten 

Bell has said of her N orth American college students:

o v e r  the course of our discussions . one thing became clear: 
students did not think that carving up  male genitalia had  any 
dam aging effects on male sexuality as long as the penis 
rem ained largely intact. My students reasoned that as long as 
the m an retained the ability to ejaculate, his sexuality was 
unim paired. They w ere so ready to assert that female sexuality 
has been totally annihilated by genital surgery of any kind and 
so reluctant to proclaim  that anything short of full frontal

77 Bossio et al., Penile Sensitivity, supra n.9, a t 1848-53. But see Earp, Infant Circumcision and Adult 
Penile Sensitivity, supra n.58, at 17-21 (pointing out som e of the w ays in  w hich Bossio et al. 
m ischaracterized the findings from  their ow n study).
78 For an  in-depth  discussion, see Earp, In Defence o f Genital Autonomy, supra n.69, at 158-63.
79 Indeed, M unzer him self seems to endorse (or at least recognize) such a  view w hen  he writes, 
"[t]he sexual functioning of ... m en is, let us suppose, largely unaffected by rem oval of all or 
part of the prepuce." M unzer, supra n.1, a t 560.
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castration w ill affect a m an's sexuality in the same way, it 
seemed clear that som ething very interesting was being 
revealed. Im portantly, their insistence seemed to have less to 
do w ith these practices themselves and more to do w ith 
underlying assum ptions about the nature of female and male 
sexuality, assum ptions echoed in the dom inant discourses on 
genital cutting.80

A common assum ption in this discourse, according to Marie Fox and 

Michael Thomson, is that "m ale sexual pleasure is not an issue provided the 

penis is adequate for penetration, thus privileging one popular understanding 

of male sexual function and pleasure." And yet "the sensitivity protected by 

the foreskin, the erogenous nature of the foreskin itself, and sexual practices 

relying on an intact penis — such as dock ing81 —are all erased in these 

characterisations."82

According to this perspective — and now  invoking Feinberg's 

conception of harm , discussed supra — it could be argued that circumcision 

necessarily im pairs function because, w hatever else it does, it im pairs (indeed, 

eliminates) all sexual acts or functions that require m anipulation of the 

foreskin itself.83 These acts include a range of m asturbatory styles that involve

80 Kirsten Bell, Genital Cutting and Western Discourses on Sexuality, 19(2) Me d . An t h r o p o l . Q. 125, 
127 (2005).
81 "Docking" is a  form  of sex com m on am ong som e m en w ho have sex w ith  m en (MSM). As 
H arrison states: "The general idea ... involves one m an extending his foreskin in  such a  m anner 
that it forms an orifice that is then penetrated  by another (presum ably erect) object. To p u t the 
point very bluntly, circumcision prohibits m en from  ever being on  the 'g iving ' end of such a 
relationship, closing off a  potential form  of pleasure that some find to be very satisfying." 
Parents w ho authorize the circumcision of their sons, therefore, are "unw ittingly circumscribing 
certain types of sexual behavior for their sons, and  are thus lim iting exploration of other sexual 
possibilities of the penis. Circum cision diverts male sexuality dow n a particular path, 
disallow ing for certain erotic potentials." Daniel M. Harrison, Rethinking Circumcision and 
Sexuality in the United States, 5(3) Se x u a l i t i e s  300, 310-11 (2002). O n a related note, in  a recent 
study  of 196 Canadians, gay m en "indicated a strong preference tow ard intact penises for all 
sexual activities assessed and  held m ore positive beliefs about intact penises." Jennifer A. Bossio, 
et al., You Either Have It or You Don't: The Impact o f Male Circumcision Status on Sexual Partners, 
24(2) Ca n . J. H u m . Se x . 104, 104 (2015). For further discussion, see M orten Frisch & Brian D. Earp, 
Problems in the Qualitative Synthesis Paper on Sexual Outcomes Following Non-Medical Male 
Circumcision by Shabanzadeh et al., 63(7) Da n . Me d . J. A5245 (2016) (noting that studies concluding 
that circumcision m akes little or no difference to sexual experience are problem atically 
heteronorm ative because they exclude by definition popular practices am ong MSM that require 
the presence of a  foreskin).
82 Michael Fox & Marie Thomson, Foreskin is a Feminist Issue, 24(60) Au s . Fe m i n i s t  St u d . 195, 200
(2009).
83 See Brian D. Earp, Sex and Circumcision, 15(2) Am . J. Bi o e t h . 43 (2015).
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gliding the foreskin back and forth over the head of the penis84 as well as some 

forms of oral sex that similarly involve interplay w ith the foreskin. Of course, 

w hether the inability to have one's foreskin orally or m anually m anipulated 

interferes w ith one's sexual enjoyment is not som ething that can be 

"objectively" determined: it depends on one's sexual preferences. For a point 

of comparison, consider that the female genital labia can also be "tugged, 

stretched, sucked on, and otherwise fondled during sexual interaction ... for 

those for w hom  such activities are an im portant part of their sexual experience, 

the loss of labia," like the loss of the foreskin in men w ith analogous sexual 

preferences, w ould  indeed represent a setback to their interests.85

A nother necessary consequence of circumcision is a loss of sensation. 

At minim um , all sensation that w ould have been experienced "in" the excised 

tissue itself is elim inated by the procedure; there may also be an additional loss 

of sensation in the penile glans in some m en due to its rubbing against clothing 

and other elements w ithout the protective covering of the foreskin over the 

course of m any years.86 As Harrison states, "[s]ince circumcised men have no 

feeling in their foreskin (in fact, no foreskin at all), the only form  of stim ulation 

comes in the form  of pressure on the head and the shaft of the penis, and in the 

orgasm  itself."87

84 In response to a  request for "any  com m ents on feelings related to the foreskin during 
intercourse or m asturbation," family practitioner Peter J. Ball notes that the "penis rolling in  and 
out of its skin tube during  intercourse w as echoed by the answ ers to this question. Some fifty 
percent of intact m en [in the survey] intim ated here that, for them, the foreskin w as essential for 
the enjoym ent of sex w hether for m asturbation  or intercourse." Peter J. Ball, A  Survey of Subjective 
Foreskin Sensation in 600 Intact Men in  Bo d il y  In t e g r it y  a n d  t h e  Po l it ic s  o f  C i r c u m c i s i o n  177- 
88 (Denniston et al. eds., 2006).
85 Earp, In Defence o f Genital Autonomy, supra n.69, at 29 of the Online Appendix.
86 For a  recent study  suggesting decreased glans sensitivity in circumcised com pared to non- 
circumcised men, see Lisa Ö rtqvist et al., Sexuality and Fertility in Men with Hypospadias; Improved 
Outcome, An d r o l o g y  (in press), available online ahead o f print at h ttp ://on linelib rary .w iley .com / 
doi/10.1111/andr.12309/full. W hile the m ain purpose of the study  w as to assess sexuality and 
fertility in  m en w ith  hypospadias, as the title suggests, circumcised and non-circum cised m en 
w ere used as controls. For further evidence of this view, see M orris L. Sorrells et al., Fine-Touch 
Pressure Thresholds in the Adult Penis, 99(4) BJU In t ' l . 864, 864 (2007) (finding that "[t]he glans of 
the circumcised penis is less sensitive to fine touch than the glans of the uncircum cised penis. 
... Circum cision ablates the m ost sensitive parts of the penis"). Note that various critiques and 
counter-critiques of this study  are available at the journal's website.
87 Harrison, supra n.81, at 310.

http://onlinelibrary.wiley.com/
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Again, the question of w hether this loss of sensation should be 

counted as a harm  is not something w ith a universal answer: one and the same 

sensory decrem ent m ay be experienced differently by different men, 

depending on, am ong other things, their baseline sensitivity. Some men, for 

example, may believe that they are "too sensitive" and may struggle w ith w hat 

they or their partner(s) regard as prem ature ejaculation,88 whereas other men 

m ay not feel "sensitive enough" and m ay struggle instead w ith a lack of 

sensation overall and possibly erectile dysfunction, especially as they get 

older.89 O ther individual differences can easily be imagined.

Given so m uch room  for variation, it should come as no surprise that 

studies and surveys in this area produce conflicting results.90 Some have 

concluded that adult circumcision was associated w ith reduced sexual 

functionality a n d /o r  enjoyment in some men,91 while others have concluded

88 F o r  c r i t i c a l  d i s c u s s i o n s  o f  t h e  i s s u e  o f  p r e m a t u r e  e j a c u l a t i o n ,  see Y l v a  S ö d e r f e l d t  e t  a l . ,  Distress, 
Disease, Desire: Perspectives on the Medicalisation o f Premature Ejaculation, J. M e d .  E t h i c s  ( i n  p r e s s ) ,  

available online ahead of print at h t t p : / / j m e . b m j . c o m / c o n t e n t / e a r l y / 2 0 1 7 / 0 3 / 2 3 / m e d e t h i c s -  

2 0 1 5 -1 0 3 2 4 8  ( q u e s t i o n i n g  r e s t r i c t i v e  s e x u a l  n o r m s  t h a t  f e e d  i n t o  t h e  n o t i o n  o f  p r e m a t u r e  

e j a c u l a t i o n  to  t h e  e x c l u s i o n  o f  o t h e r  m o d e s  o f  s e x u a l  e x p r e s s i o n ) ;  B r i a n  D . E a r p  &  J u l i a n  

S a v u l e s c u ,  Love Drugs: W hy Scientists Should Study the Effects o f Pharmaceuticals on Human 
Romantic Relationships, T e c h .  i n  S o c i e t y  ( i n  p r e s s ) ,  available online ahead o f print at 
h t t p : / / w w w . s c i e n c e d i r e c t . c o m / s c i e n c e / a r t i c l e / p i i / S 0 1 6 0 7 9 1 X 1 6 3 0 1 1 8 X  ( n o t i n g  t h a t  a  r e l a t i v e  

s h o r t e n i n g  o r  l e n g t h e n i n g  o f  t h e  a v e r a g e  t i m e  i t  t a k e s  f o r  a  m a n  t o  e j a c u l a t e  i s  n o t  o b j e c t i v e l y  

b e t t e r  o r  w o r s e  t h a n  t h e  a l t e r n a t i v e :  i t  d e p e n d s  o n  t h e  n e e d s  a n d  p r e f e r e n c e s  o f  t h o s e  e n g a g e d  

i n  t h e  s e x u a l  e n c o u n t e r ) .

89 E a r p ,  Infant Circumcision and Adult Penile Sensitivity, supra n .5 8 ,  a t  2 0 .

90 U n t i l  t h e  e a r l y  t w e n t i e t h  c e n t u r y ,  i t  w a s  s i m p l y  a s s u m e d  t h a t  t h e  f o r e s k i n  w a s  a  p r i m a r y  

s o u r c e  o f  s e x u a l  s e n s a t i o n  i n  t h e  m a l e  a n d  t h a t  t h o s e  w h o  u n d e r w e n t  c i r c u m c i s i o n  l o s t  m u c h  o f  

t h e  p l e a s u r e  o f  s e x u a l  a c t i v i t y .  See R o b e r t  D a r b y ,  A  SURGICAL T e m p t a t i o n :  T h e  D e m o n i z a t i o n  

OF THE F o r e s k i n  AND THE R is e  OF C i r c u m c i s i o n  IN  B r i t a i n  (2 0 0 5 ) ,  e s p e c i a l l y  C h a p t e r  2 . F o r  a  

c o l l e c t i o n  o f  q u o t a t i o n s  f r o m  m e d i c a l  a n d  s e x  a d v i c e  t e x t s ,  see Circumcision, The Foreskin and 
Sexuality: The Verdict o f the Centuries, C i r c u m c i s i o n  I n f o r m a t i o n  A u s t r a l i a ,  available at 
h t t p :  / / w w w . c i r c i n f o . o r g / q u o t e . h t m l  ( l a s t  a c c e s s e d  D e c . 4 ,  2 0 1 6 ) .  T h i s  a s s u m p t i o n  w a s  c e r t a i n l y  

h e l d  b y  V i c t o r i a n  d o c t o r s  w h o  i n t r o d u c e d  c i r c u m c i s i o n  a s  a  m e a n s  o f  c o n t r o l l i n g  j u v e n i l e  a n d  

a d o l e s c e n t  s e x u a l i t y ,  p a r t i c u l a r l y  to  d i s c o u r a g e  m a s t u r b a t i o n .  A s  l a t e  a s  t h e  1 9 4 0 s ,  A m e r i c a n  

o b s t e t r i c i a n s  w e r e  r e c o m m e n d i n g  c i r c u m c i s i o n  f o r  t h i s  r e a s o n .  See, e.g., A l a n  F. G u t t m a c h e r ,  

Should the Baby Be Circumcised? , P a r e n t s  M a g .  N o .  1 6  ( S e p t .  1 9 4 1 ) ,  cited in R o b e r t  D a r b y ,  

Targeting Patients Who Cannot Object? Re-Examining the Case for Non-Therapeutic Infant 
Circumcision, SAGE O p e n  ( A p r i l - J u n e  2 0 1 6 ) ,  available at h t t p : / / j o u r n a l s . s a g e p u b . c o m / d o i / f u l l /  

1 0 .1 1 7 7 /2 1 5 8 2 4 4 0 1 6 6 4 9 2 1 9 .  I t  w a s  n o t  u n t i l  t h e  1 9 9 0 s  t h a t  a n a t o m i c a l  s t u d i e s  e s t a b l i s h e d  t h e  

d e n s e  i n n e r v a t i o n  a n d  a s s o c i a t e d  v a s c u l a r i t y  o f  t h e  f o r e s k i n ,  s u p p o r t i n g  t h e  t r a d i t i o n a l  

u n d e r s t a n d i n g  t h a t  t h e  f o r e s k i n  w a s  a  p r i n c i p a l  s e n s o r y  p l a t f o r m  o f  t h e  p e n i s .  See C o l d  &  T a y lo r ,  

supra n .4 8 ,  a t  3 4 -4 4 .

91 See, e.g., D a i s i k  K im  &  M y u n g  G e o l  P a n g ,  The Effect o f Male Circumcision on Sexuality, 9 9 (3 )  B JU  

I n t ' l  6 1 9 , 6 1 9  (2 0 0 7 )  ( f i n d i n g  t h a t  " [ m ] a s t u r b a t o r y  p l e a s u r e  d e c r e a s e d  a f t e r  c i r c u m c i s i o n  i n  4 8 %  

o f  t h e  r e s p o n d e n t s ,  w h i l e  8 %  r e p o r t e d  i n c r e a s e d  p l e a s u r e .  M a s t u r b a t o r y  d i f f i c u l t y  i n c r e a s e d  

a f t e r  c i r c u m c i s i o n  i n  6 3 %  o f  t h e  r e s p o n d e n t s  b u t  w a s  e a s i e r  i n  3 7 % ."  A p p r o x i m a t e l y  6%

http://jme.bmj.com/content/early/2017/03/23/medethics-
http://www.sciencedirect.com/science/article/pii/S0160791X1630118X
http://www.circinfo.org/quote.html
http://journals.sagepub.com/doi/full/
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that such circumcision m ade little or no difference, or even enhanced sexual 

function or experience.92 None of these studies allows one to draw  m eaningful 

conclusions about the effects of neonatal or early childhood circumcision, 

how ever,93 since they rely on self-reports from  m en w ho have an active interest 

in the surgery's outcome, and all suffer from  methodological lim itations.94 In

"answ ered that their sex lives im proved, w hile 20% reported  a w orse sex life after 
circumcision").
92 See, e.g., John N. Krieger et al., Adult Male Circumcision: Effects on Sexual Function and Sexual 
Satisfaction in Kisumu, Kenya, 5(11) J. Se x . Me d . 2610, 2610 (2008) (stating that "[a]dult male 
circumcision w as not associated w ith  sexual dysfunction. Circum cised m en reported  increased 
penile sensitivity and  enhanced ease of reaching orgasm"). For a controversial review  and 
sum m ary, see Brian J. Morris and  John N. Krieger, Does Male Circumcision Affect Sexual Function, 
Sensitivity, or Satisfaction? A  Systematic Review, 10(11) J. Se x . Me d . 2644, 2644 (2013) (stating that 
"the highest-quality studies suggest that medical m ale circumcision has no adverse effect on 
sexual function, sensitivity, sexual sensation, or satisfaction"). For critical com m entaries on this 
paper see, e.g., Gregory J. Boyle, Does Male Circumcision Adversely Affect Sexual Sensation, Function, 
or Satisfaction? Critical Comment on Morris and Krieger (2013), 5 Ad v a n c e s  Se x . Me d . 7, 7 (2015) 
(arguing that "by selectively citing M orris' ow n non-peer-review ed letters and  opinion pieces 
purporting  to show  flaws in studies reporting  evidence of negative effects of circumcision, and 
by failing adequately to account for replies to these letters by the authors of the original research 
(and others), Morris and  Krieger give an incom plete and  m isleading account of the available 
literature"); Bossio et al., Response to: The Literature Supports Policies Promoting Neonatal Male 
Circumcision, supra n.8, a t 1306-07 (stating that "according to the SIGN criteria that M orris and 
Krieger utilize, w ould  their entire review in question not w arran t a  rating  of 'low  quality ' based 
on the 'h igh  risk of bias' in troduced by the authors' well docum ented, unconditional support of 
the practice of circumcision?"). For author replies, see the journal websites. For further 
discussion of the literature on the sexual effects of m ale circumcision, see generally Brian D. Earp, 
Female Genital Mutilation and Male Circumcision: Toward an Autonomy-Based Ethical Framework, 
5(1) Me d i c o l e g a l  Bi o e t h . 89, Box 1 (2015).
93 For large-scale studies including analyses of the sexual effects of early circumcision (as 
opposed to adu lt circumcision exclusively), see, e.g., M orten Frisch et al., Male Circumcision and 
Sexual Function in Men and Women: A  Survey-Based, Cross-Sectional Study in Denmark, 40(5) In t ' l . 
J. Ep i d e m i o l . 1367, 1367 (2011) (finding that "circum cision w as associated w ith  frequent orgasm  
difficulties in  Danish m en and  w ith  a range of frequent sexual difficulties in  w om en, notably 
orgasm  difficulties, dyspareunia and a sense of incom plete sexual needs fulfillment"); Guy A. 
Bronselaer et al., Male Circumcision Decreases Penile Sensitivity as Measured in a Large Cohort, 111(5) 
BJU In t ' l . 820, 820 (2013) (reporting that "[f]or the glans penis, circumcised m en reported 
decreased sexual pleasure and  low er orgasm  intensity. They also stated m ore effort w as 
required to achieve orgasm, and a higher percentage of them  experienced unusual sensations" 
including "burning, prickling, itching, or tingling and num bness of the glans penis"). Critiques 
and  counter-critiques of both  studies can be found at the journal websites.
94 See, e.g., M orten Frisch, Author's Response to: Brian Morris et al., Does Sexual Function Survey in 
Denmark Offer A n y  Supportfor Male Circumcision Having an Adverse Effect?, 41 In t ' l . J. Ep i d e m i o l . 
312, 313 (2012) (noting that the questionnaires used in  the study  by Krieger et al. -  supra n. 92 -  
w ere not well-designed: "several questions w ere too vague to capture possible differences 
betw een circumcised and  not-yet circumcised participants." For example, there w as a "lack of a 
clear distinction betw een intercourse and  m asturbation-related sexual problem s and  no 
distinction betw een prem ature ejaculation and  trouble or inability to reach orgasm ." Thus, 
"non-differential m isclassification of sexual outcom es in  these African trials probably favoured 
the null hypothesis of no difference, w hether an association w as truly present or not"). See also 
Earp, Need to Control for Socially Desirable Responding, supra n.58; Bossio et al., Review o f Male 
Circumcision Literature, supra n.8.



University o f Pennsylvania Journal o f International Law [Online Symposium, re: Vol. 37, Iss. 2]

33 U. Pa . J. In t ' l  L. Apr. 3, 2017

any event, men do not experience sex as em bodied statistical averages: the 

generalized conclusions that are often draw n from  these studies reflect group 

means associated w ith particular samples of m en (along w hatever assessed 

dimension), and not necessarily the experience of any individual man, much 

less all men.95

Nevertheless, m any m en who w ere circumcised as infants do insist 

that they have been sexually harm ed as a result of the procedure and strongly 

resent w hat was done to them  w ithout their consent. As noted earlier, often 

this absence of consent is as serious a cause of psychosexual distress as any 

overtly "physical" effects of the procedure.96 Consider this statem ent from  Leo 

M ilgrom addressed to the Chief Rabbi of Denmark:

W hat m ust I do if I w ant m y foreskin back? I never w anted a 
strange m an to touch m e [on] my private parts. I w ould 
NEVER ON MY LIFE allow anyone to cut off a piece of my 
penis. ... Imagine if our neighbors -  for religious reasons -  had 
the habit of cutting [the] earlobes, the outer joint of their little 
finger, or the nipples of their babies. Just like that, off w ith 
them. We w ould never allow that to happen. Nevertheless we 
accept som ething even worse: the cutting into and cutting off 
[of] parts of children's private and intim ate sexual organs.97

Eran Sadeh, an Israeli citizen, offered a similar perspective the same year, in a 

speech he gave in Berlin in response to the Cologne ruling:

I was born 43 years ago in Tel Aviv, a healthy baby w ith a 
perfect body. [Eight] days after I was born one m an held my 
tiny legs dow n w hile another m an cut a part of m y penis off 
w ith a knife. I was in pain, I screamed, I bled. It's over. But the

95 Earp, Infant Circumcision and Adult Penile Sensitivity, supra n.58, at 20 (stating that "the current 
tendency to draw  broad conclusions about the effects of neonatal circumcision on adult 
sexuality from  group 'averages', thereby obscuring the responses of individual participants, is 
problematic. No one engages in sexual activity as an em bodied statistical average; instead, each 
person 's sexual experience is unique").
96 For exam ples and discussion, see generally John W arren et al., Circumcision of Children, 312 BMJ 
377 (1996); Tim H am m ond, A  Preliminary Poll o f Men Circumcised in Infancy or Childhood, 83(S1) 
BJU In E l  85 (1999); Robert Darby & Laurence Cox, Objections o f a Sentimental Character: The 
Subjective Dimensions o f Foreskin Loss in  Fe a r f u l  Sy m m e t r i e s : Es s a y s  a n d  Te s t i m o n i e s  Ar o u n d  

Ex c i s i o n  AND C i r c u m c i s i o n  (Chantal Zabus ed., 2008).
97 Leo Milgrom, Kan du give mig min forhud tilbage? Po l it ik e n  (2013), available at h t tp : / /  
po litiken .dk /debat/k roniken/prem ium /E C E 1701377/kan-du-give-m ig-m in-forhud-tilbage/ 
[translation by Leo Milgrom].
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part that was cut off from  m y penis is forever gone. ... 
circumcision is nothing but a euphem ism  for forcibly 
am putating a healthy body part of a helpless child, causing 
irreversible bodily dam age and pain and putting the child at 
risk. All this in the nam e of religion and tradition. ... This will 
not do in a country that protects children's hum an rights, 
especially the right to bodily integrity and the right to equal 
protection by the law.98

Lindsay W atson, in his introduction to fifty personal accounts from  

circumcised men, m any of w hom  consider themselves to have been harm ed 

by a "successful" circumcision (one w ithout serious medical complications or 

other unintended outcomes), reports that feelings of violation, grief, anger, 

resentm ent, shame, and hum iliation are prom inent.99 Similar findings w ere 

reported by H am m ond in 1999, and again in 2017.100 None of these sources is 

based on a random  sampling, and the feelings expressed may not be 

representative of the general population. Nevertheless, enough complaints 

have been raised to think that the proportion of men w ho do regard themselves 

as being harm ed by circumcision is sufficient to w arrant further attention.

Precise num bers are hard  to come by, bu t a 2015 YouGov poll 

concluded that 10% of circumcised American m en w ish that they had not been 

circumcised.101 In addition, a m ore recent, dem ographically diverse survey of 

999 American m en found that 13.6% w ished that they had  not been 

circumcised, w ith nearly a quarter of that sub-group reporting that they w ould 

"seriously consider" changing their circumcision status if it w ere possible — 

i.e., through a process of "foreskin restoration."102 Consistent w ith this finding,

98 Eran Sadeh, "I w as shocked," transcript and  video available at h ttp s ://ju stasn ip .w o rd p ress . 
com /  2 0 13 /06 /26 / i-was-shocked /  #more-914.
99 Li n d s a y  W a t s o n , Un s p e a k a b l e  Mu t i l a t i o n s : C i r c u m c i s e d  Me n  Sp e a k  Ou t  (Ashburton, NZ: 
CreateSpace 2014). Also available as an Amazon e-book at http: / / w w w .am azon.com /U nspeakable- 
M utilations-Circum cised-M en-Speak-ebook/ dp/B00L5FPF2C/ref=pd_ybh_1.
100 H am m ond, supra n.96, at 85-92; H am m ond & Carmack, supra n.20.
101 Available at h ttp s://today .yougov .com /new s/2015 /02 /03 /younger-am ericans- 
circum cision/.
102 The survey w as conducted in  late 2016 by researchers from Q uinnipiac University and Yale 
University, including one of the present authors (Earp). The data are being w ritten  up and will 
soon be subm itted for publication; in  the meantime, they can be obtained by sending an  email 
to brian.earp@ yale.edu. Of the 999 total survey respondents, 771 reported  being circumcised 
and  answ ered the question, "D id you or do you ever w ish  that you w ere the opposite 
circumcision status?" Of the 771, 105 (13.6%) responded "Yes," 660 (85.6%) responded "N o,"

https://justasnip.wordpress
http://www.amazon.com/Unspeakable-
https://today.yougov.com/news/2015/02/03/younger-americans-
mailto:brian.earp@yale.edu
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there are m any thousands of devices103 currently being sold to m en throughout 

the English-speaking w orld to assist w ith such "restoration." This is an 

arduous process that results, if successful, in a pseudo-prepuce consisting of 

m odified penile shaft skin that lacks the original nerve tissue.104 From this fact, 

it is reasonable to conclude that such men are highly unsatisfied w ith their 

circumcised state.105

Given that such efforts could be seen as a relatively extreme 

expression of dissatisfaction, there are likely to be "m anifold m ore men w ho 

are seriously resentful about having been circumcised, but who do not go to 

such lengths to try  to rectify their situation (or w ho m ay simply feel 

uncom fortable talking about such personal m atters in public)."106 Indeed, it is

and  the rest (n = 6) responded "Prefer not to answer." Of those w ho answ ered "Yes" (m inus n 
= 4 w ho skipped the follow-up question), 25 (24.8%) reported that they w ould  "seriously 
consider" changing their circumcision status if it w ere possible, i.e., th rough a  foreskin 
restoration process. The rem aining survey respondents included 182 m en w ho reported  not 
being circumcised, 35 m en w ho reported not being sure of their circumcision status, and  11 w ho 
preferred not to report their circumcision status. A m ong non-circum cised men, 29 (15.9%) 
responded "Yes" to the above question, 151 (83%) responded "N o," and the rest (n = 2) 
responded "Prefer not to answer." G iven that NTC rem ains the prevailing cultural custom  in 
the United States, it is notable that alm ost as m any circum cised m en (as a percentage of the total) 
have w ished that they w ere not circumcised, as non-circum cised m en have w ished that they 
w ere circumcised (13.6% com pared to 15.9%). Yet as w e argue in  Section 4.1., only m en in  the 
latter group have an  adequate rem edy available to them  if they desire to change their status: 
that is, one can undertake circumcision in adulthood  if one has not already been circumcised, 
b u t one cannot "undo" a  circumcision after it has been done.
103 See Earp, Between Moral Relativism and Moral Hypocrisy, supra n.33, at E9 of the Online 
A ppendix (providing evidence based on  sales records of the relevant devices obtained from  the 
m anufacturer).
104 This refers to the use of weights, tapes, elastic straps, and  other instrum ents to stretch any 
rem aining tissue from  the penile shaft up  over the head of the penis. To do so requires the 
w earing of a contraption under one's clothing for m ultiple hours each day over the course of 
several m onths or years. For discussion, see generally Roger Collier, Whole Again: The Practice of 
Foreskin Restoration, 183 C.M.A.J. 2092 (2011); G. Corey Carlisle, The Experience o f Foreskin 
Restoration: A  Case Study, 35 J. Ps y c h o l . & Ch r i s t i a n i t y  83 (2016); D. Schultheiss et al., 
Uncircumcision: A  Historical Review o f Preputial Restoration, 101 Pl a s t . Re c o n s t r .Su r g . 1990
(1998).
105 W atson, supra n.99.
106 Earp, Sex and Circumcision, supra n.83, at 44. It is often asserted that "m en do n 't com plain" 
about being circumcised, so w hy should  there be a m ovem ent against the practice? This 
assertion is problem atic for two reasons. First, a  great m any m en do complain, publicly, as noted 
by Silverm an (see also h ttps://w w w .m endocom plain .com ). A nd second, a m an 's failure to 
publicly com plain about his circumcision is not necessarily good evidence that he does not feel 
harm ed. There are num erous barriers that m ay face a m an even if he does feel harm ed and 
desires to register a complaint: (1) pressure to conform; (2) fear that he will not be taken seriously 
or treated w ith  compassion; (3) concern that his m asculinity or sexual s ta tu s/ab ility  will be 
questioned; and  (4) a  lack of m ainstream  platform s w illing to give such m en a voice. See, e.g., 
Boyle et al., Male Circumcision: Pain, Trauma and Psychosexual Sequelae, supra n. 72, a t 336-37

https://www.mendocomplain.com
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im probable that there w ould be a vigorous, com m unity-based anti- 

circumcision m ovem ent such as the one discussed by Silverman, supra, unless 

a significant num ber of men — and w om en — w ere convinced that circumcision 

was harmful.

4. WHAT ABOUT BENEFITS? THE OTHER SIDE OF THE COIN

We have so far been discussing some of the reasons w hy different men 

m ight reasonably reach different conclusions about w hether they have been 

harm ed by circumcision. A similar analysis applies to the question of benefits. 

Briefly, in addition to the social benefits that are often claimed for 

circumcision — such as a decreased risk of being teased by one's peers or 

ostracized by one's religious com m unity (risks that could also be reduced by 

changing the relevant social norms, as is commonly suggested in the case of 

female circumcision) — evidence has accumulated that NTC may confer certain 

health-based benefits as well. The m ost significant of these is a reduction in the 

risk of contracting urinary tract infections (UTIs) in early childhood as well as 

some sexually-transmitted infections (STIs) after sexual debut.107

Some experts dispute these benefits, pointing to confounding factors 

in the original studies,108 but w e shall simply take them  for granted in our

(discussing some of the reasons w hy m en m ay be reluctant to disclose the feeling that they have 
been harm ed by circumcision).
107 A nother com monly cited benefit of circumcision is reduced risk of penile cancer. However, 
as the American Academ y of Pediatrics notes, based on available evidence, it w ould  take 
betw een 909 and  322,000 circumcisions to prevent a single case of penile cancer. AAP, Male 
Circumcision, 130 Pe d i a t r . e756 (originally published online Aug. 27, 2012).
108 See, e.g., Robert S. Van Howe, Effect o f Confounding in the Association Between Circumcision 
Status and Urinary Tract Infection. 51(1) J. In f e c t . 59, 59 (2005) (stating that "[p]reviously reported 
differences in the rate of urinary  tract infection by circumcision status could be entirely due to 
sam pling and  selection bias. Until clinical studies adequately control for sources of bias, 
circumcision should  not be recom m ended as a  preventive for urinary tract infection"); Robert S. 
Van Howe, Sexually Transmitted Infections and Male Circumcision: A  Systematic Review and Meta- 
analysis, ISRN Ur o l . 1, 1 (2013), available at h ttp s ://w w w .h in d aw i.co m /jo u rn a ls /is rn /2 0 1 3 / 
109846/ (stating that "[i]n studies of general populations, there is no clear or consistent positive 
im pact of circumcision on the risk of individual sexually transm itted infections." Consequently, 
"the prevention of sexually transm itted infections cannot rationally be in terpreted  as a  benefit 
of circumcision, and  any policy of circumcision for the general population  to prevent sexually 
transm itted infections is not supported  by the evidence in the medical literature"). For critiques 
and  replies, see the journal websites.

https://www.hindawi.com/journals/isrn/2013/
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analysis. For context, it should be noted that n one of the pediatric or other 

medical bodies that have issued fo rm al109 policies on routine neonatal 

circumcision consider these health benefits to exceed the risks, regardless of 

the metric used .110 The sole exception to this is the American Academy of 

Pediatrics (AAP), w hose 2012 policy — due to expire this year — states that the 

medical benefits of circumcision "outw eigh" the risk of surgical 

com plications.111 However, this claim was later softened after considerable 

international criticism 112 in an editorial by AAP Circumcision Task Force

109 A 2014 draft recom m endation by the US Centers for Disease Control and  Prevention echoes 
the findings of the American Academ y of Pediatrics, b u t has not yet been revised in  light of 
peer-review  nor released in  its final form. For further discussion, see Frisch & Earp, Critical 
Assessment o f Recent Evidence, supra n.56; Brian D. Earp, Do the Benefits of Male Circumcision 
Outweigh the Risks? A  Critique o f the Proposed CDC Guidelines, 3 Fr o n t . Pe d i a t r . 18 (2015). For one 
of the invited peer-reviews of the CDC draft, see Robert S. Van Howe, A  CDC-Requested, Evidence- 
Based Critique o f the Centersfor Disease Control and Prevention 2014 Draft on Male Circumcision: How 
Ideology and Selective Science Lead to Superficial, Culturally-Biased Recommendations by the CDC 
(2015), available at h ttp s ://w w w .research g a te .n e t/p ro file / Robert_Van_Howe.
110 See, e.g., Royal Dutch Medical Association, Non-Therapeutic Circumcision o f Male Minors 1, 4
(2010), available at h ttp ://w w w .circum stitions.com /D ocs/K N M G -policy .pdf (stating "[t]here is 
no convincing evidence that circumcision is useful or necessary in term s of prevention or 
hygiene ... [in] light of the com plications w hich can arise during  or after circumcision [it] is not 
justifiable except on  m edical/therapeutic grounds." Stating also that "[i]nsofar as there are 
medical benefits, such as a  possibly reduced risk of HIV infection, it is reasonable to p u t off 
circumcision until the age at w hich such a  risk is relevant and  the boy himself can decide about 
the intervention, or can opt for any available alternatives"); Royal A ustralasian College of 
Physicians (RACP), Circumcision o f Infant Males 1, 5 (2010), available at h ttp s ://w w w .racp .ed u  
.au /docs/defau lt-sou rce /advocacy -lib rary /circumcision-of-infant-males.pdf (stating that 
"[a]fter review ing the currently available evidence, the RACP believes that the frequency of 
diseases modifiable by circumcision, the level of protection offered by circumcision and  the 
com plication rates of circumcision do not w arran t routine infant circumcision in  A ustralia and 
New Zealand"); C anadian Paediatric Society, Fetus and  N ew born Committee, Newborn Male 
Circumcision, 20 Pa e d i a t r . Ch i l d  H e a l t h  311, 313 (2015) (stating that "the medical risk:benefit 
ratio of routine new born m ale circumcision is closely balanced w hen current research is 
reviewed"). See also British Medical Association, The Law and Ethics o f Male Circumcision: Guidance 
for Doctors, 30(3) J. Me d . Et h i c s  259, 260 (2004) (noting that "[t]here is a spectrum  of view s w ithin 
the BMA's m em bership about w hether non-therapeutic male circumcision is a beneficial, 
neutral, or harm ful procedure or w hether it is superfluous, and w hether it should  ever be done 
on a child w ho is not capable of deciding for himself." Stating also that "[t]he medical harm s or 
benefits have not been unequivocally proved except to the extent that there are clear risks of 
harm  if the procedure is done inexpertly").
111 AAP, Circumcision Policy Statement, supra n.27.
112 See generally, Frisch et al., Cultural Bias in the AAP's 2012 Technical Report, supra n.8; J. Steven 
Svoboda & Robert S. Van Howe, Out o f Step: Fatal Flaws in the Latest AAP  Policy Report on Neonatal 
Circumcision, 39(7) J. Me d . Et h i c s  434 (2013); W olfram H artm ann, Expert Statement: Dr Med. 
Wolfram Hartmann, President o f "Berufsverband der Kinder- und Jugendarzte" [German Pediatric 
Society] for the Hearing on the 26th of November 2012 Concerning the Drafting o f a Federal Government 
Bill, Be r u f s v e r b a n d  DER Ki n d e r - UND JUGENDARTZE (BVKJ) (2012) [German original available 
from  h ttp ://w w w .k inderaerz te -im -netz .de /bvk j/ k inpopup /psfile /pd f/70 /121126_  
Ste50aa5e211e6a6.pdf; English translation available from  h ttp ://w w w .in tac tam erica .o rg /

https://www.researchgate.net/profile/
http://www.circumstitions.com/Docs/KNMG-policy.pdf
https://www.racp.edu
http://www.kinderaerzte-im-netz.de/bvkj/
http://www.intactamerica.org/
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m em ber Dr. A ndrew  Freedman. Freedman stated that, in addition to having 

"insufficient inform ation about the actual incidence and burden of nonacute 

complications," the AAP's 2012 assessm ent of benefit versus risk also suffered 

due to the "lack of a universally accepted metric to accurately m easure or 

balance the risks and benefits."113 Even m ore significantly, he w ent on to 

concede that

although parents may use the conflicting medical literature to 
buttress their own beliefs and desires, for the m ost part parents 
choose w hat they w ant for a w ide variety of non-medical 
reasons. There can be no doubt that religion, culture, aesthetic 
preference, familial identity, and personal experience all factor 
into their decision."114

germ an_pediatrics_statem ent]; Zachary T. Androus, Critiquing Circumcision: In Search o f a New 
Paradigm for Conceptualizing Genital Modification, 3 G l o b . D i s c . 266 (2013); Brian D. Earp, The AAP  
Report on Circumcision, supra n.9; Lyons, Male Infant Circumcision as a "H IV Vaccine," supra n.28. 
Critiques and counter-critiques to some of these papers are available at the journal websites.
113 Given this absence or uncertainty of net benefit, it is relevant that several legal cases have 
determ ined that unnecessary surgery is in itself a  harm , som etim es so serious that substantial 
dam ages have been aw arded  to plaintiffs w ho experienced no adverse effects from  the 
treatm ent. In a US case, Tortorella v. Castro (2006), a doctor m isread an  MRI scan and  rem oved 
healthy tissue. In holding him  liable for dam ages, the California appeals court stated, "it seems 
self-evident that unnecessary surgery is injurious and causes harm  to a patient. Even if a  surgery 
is executed flawlessly, if the surgery w ere unnecessary, the surgery in and of itself constitutes 
harm ." The court stated  further, "the patient needlessly has gone under the knife and has been 
subject to pain  and  suffering." See Tortorella v. Castro, 43 Cal. Rptr. 3d 853, 855-56, 860, 862 (Cal. 
Dist. Ct. App. 2006). See also Dilieto v. Cnty. Obstetrics & Gynecology Grp., 297 Conn. 105 (2010) 
(physician liable for unnecessary rem oval of patien t's reproductive organs); M urphy v. Blau, 
2010 WL 745056 (Conn. 2010) (doctor deem ed negligent in  perform ing unnecessary surgery and 
failing to com m unicate the risks to the patient) (cited in Peter Adler, Is Circumcision Legal?, 
XVI(3) Ri c h . J. L. & Pu b . In t . 439, 469 (2013)). In an  A ustralian case, unnecessary dental w ork  in 
itself w as held to be a "trespass to the person," even though no additional harm  resulted, and 
substantial dam ages (more than $1 million) w ere aw arded  to the patient. Dean v Phung [2012] 
NSWCA 223 (25 July 2012), available at h ttp ://w w w .a u s tlii .e d u .a u /a u /c a se s /n sw / 
NSW CA/2012/223.htm l. See also [Unnecessary Extractions of Teeth constitutes Bodily Harm, Even I f  
an Ignorant Patient Asks for It], 68(14) Z a h n a r t z t l  M i t t z . 769 (1978), available at h t tp : / /w w w . 
ncbi.nlm .nih.gov/pubm ed/277023. M ost recently, a French m an w on a case against the surgeon 
w ho circumcised him  as a consenting adult, then aged 26, after a diagnosis of phimosis. The 
court found that the surgeon had neglected to inform  him  about the risks and consequences of 
the surgery and  failed to advise him  of less harm ful alternative therapies. Since the 
recom m endation to circumcise w as m ade "arbitrarily," the patient w as aw arded  alm ost € 32,000 
in  com pensation: € 5000 for m oral dam age resulting from  the lack of inform ation; € 3000 for 
physical and  m ental suffering; € 250 for tem porary functional deficit and  € 3,560 for perm anent 
functional deficit; and  € 20,000 for sexual harm  because of "a  partial loss of the ability to access 
pleasure." See Circoncision: un Chirurgien Frangais Lourdement Condamné, Dr o i t  a u  C o r p s : Po u r  

l 'A b a n d o n  DES Mu t i l a t i o n s  SEXUELLES (June 24, 2016), available at h ttp ://w w w .d ro itau c o rp s . 
com /  jugement-circoncision-france-2016.
114 A ndrew  L. Freedman, The Circumcision Debate: Beyond Benefits and Risks, 137 Pe d i a t r . 1 (2016).

http://www.austlii.edu.au/au/cases/nsw/
http://www
http://www.droitaucorps
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4.1. Weighing Benefits Against Risks: What Values Should One Assign 

(and Who Should Assign Them)?

It is uncontroversial that non-medical factors may reasonably factor 

into a person's decision about circumcision. W hat does inspire controversy, as 

Professor M unzer notes in his article, is the assum ption implicit in Dr. 

Freedm an's analysis that this person should be someone other than the 

individual who w ould be personally affected by the surgery w ere it to take 

place.115 This assum ption is also at play in the following discussion of a "trade- 

off" analysis of circumcision perform ed by Dimitri Christakis and colleagues:

Parents' subjective weighing of the benefits of prevention and 
the harm  of complications is fundam ental to this decision- 
m aking process. Accordingly, w e did not assign relative 
weights to the outcomes. Further, w e believe that attem pts to 
designate utilities for these outcomes — w hether they be based 
on expert panels or com m unity surveys—w ould be 
misguided. The w eighing process in this decision should 
rem ain individualized and subjective, taking fully into account 
the parents' general degree of aversion to risk, and in 
particular w hether the risk arises from  either omitted or 
com mitted actions. Parents m ight w ell have greater feelings of 
guilt associated w ith adverse events arising from  circumcision 
[i.e., a com mitted action], such as needing a penile w ound 
repaired, than from  a different adverse and somewhat 
preventable event [stemming from  an omitted action], such as 
a [treatable] UTI occurring in uncircum cised boys. This 
aversion to com mitted action risk and its associated feelings 
may counter-balance or outweigh any potential benefits.116

In this passage, Christakis et al. are evaluating neonatal circumcision, 

specifically, so their invocation of the parents' subjective w eightings is 

appropriate. But it is also im portant to consider the subjective w eightings of 

the person who, to use their example, m ight need to have a penile w ound 

repaired as a result of a surgical complication. This is a person for w hom  the

115 Brian D. Earp, Male Circumcision: Who Should Decide?, e-letter in  37(5) Pe d i a t r . (2016). Please 
note that m inor portions of this section have been adap ted  from  this letter.
116 Demitri A. Christakis et al., A  Trade-off Analysis of Routine Newborn Circumcision. 105(Supp. 2) 
Pe d i a t r . 246, 248 (2000).
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stakes of the decision are arguably m uch higher, and for w hom  they are 

certainly m uch m ore personal. Needless to say, this person m ight reasonably 

conclude that such a risk — no m atter how  slight — is intolerable to him, given 

the nature of the organ in question. As Julian Savulescu has recently argued:

The tendency today is to roll over and 'scientify' everything.
Evidence w ill tell us w hat to do, people believe. But w hat [is 
required is an] ethical judgm ent about weighing risk and 
benefit. In A ustralia the speed limit is 100 k m /h ; in 
Germany, it is unlim ited. Which is right? It depends on how 
you weigh convenience, pleasure, economic grow th versus 
health. The safest speed to drive at is (almost) zero.117

Savulescu is right to em phasize the im portance of w eighing benefits against 

risks, in light of trade-offs and alternative options, and the intrinsically value- 

laden nature of this enterprise. To see how  this insight applies to the specific 

health benefits that have been attributed to circumcision, let us first take the 

example of UTIs. According to the AAP, it w ould take about 100 circumcisions 

to prevent 1 UTI.118 Given that boys have an approxim ately 1% absolute risk 

of getting a urinary tract infection in the first year of life,119 regardless of 

circumcision status, and given that these infections can be treated effectively 

w ith oral antibiotics, as they are for girls, it seems fair to ask how  m uch weight 

one should assign to this particular benefit.

A similar question applies to the claimed risk-reductions for STIs. 

Before one can make a determ ination about the im portance of this benefit, one 

m ust consider a num ber of factors: (1) children are not at risk of contracting 

sexually transm itted infections before they become sexually active; (2) the 

absolute risk of the m ost serious of these infections is low in developed 

countries; (3) there are other, m ore effective m odes of prevention that do not 

involve surgery and its attendant risks; (4) bacterial STIs, if they do occur, can

117 Julian Savulescu, Bioethics: W hy Philosophy is Essential for Progress, 41(1) J. M e d . Et h i c s  28, 30 
(2015) (em phasis added).
118 AAP, Male Circumcision, supra n.107. See also D avinder Singh-Grewal, et al., Circumcision for 
the Prevention o f Urinary Tract Infection in Boys: A  Systematic Review of Randomised Trials and 
Observational Studies, 90(8) Ar c h . D is . Ch i l d . 853 (2005).
119 Id.
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typically be cured w ith antibiotics; and (5) viral STIs can now  be prevented in 

some cases by vaccination, or otherwise m anaged w ith m edications.120

Given these (and other) considerations, w hat is the relative w eight or 

value that one should assign to a claimed risk-reduction for STIs? Is it w orth 

the risk already m entioned—that of a "botched" circumcision? Is it w orth the 

loss of the foreskin itself? Is it w orth the risk of rem oving too m uch skin — as 

w e saw in the "D ear Abby" exchange — which may lead to painful erections 

later in life? Is it w orth the risk, no m atter how  slight, of death?121

The answers to these questions cannot be objectively determ ined. 

Instead, they w ill depend upon the value an individual places on having intact 

rather than modified genitalia, how willing he is to engage in safer sex 

practices (which is advised regardless of one's circumcision status, and in 

addition to which the m arginal benefit of circumcision is negligible),122 and

120 W ith respect to (1), proponents of circumcision often point out that some m ales become 
sexually active before an age at w hich they w ould  be legally allow ed to consent to circumcision 
(presum ed to be 18). There are two w ays to respond to this: first, the age of consent for 
circumcision could be lowered, perhaps to 15 or 16, if that really is the m ain issue; bu t second, 
this is mostly a red  herring. As Van Howe notes, "[a]ccording to the CDC's ow n num bers, the 
risk of HIV infection under the age of 15 years is very low. How m any 15 year olds are having 
unprotected  sex w ith  female partners w ho are HlV-infected?" Van Howe, CDC-Requested 
Critique, supra n.109, at 15. W ith respect (2), also concerning HIV, see Sarah Bundick, Promoting 
Infant Male Circumcision to Reduce Transmission o f HIV: A  Flawed Policy for the US, H a r v . H e a l t h  

& H u m . Ri g h t s  J. Bl o g . (2009, Aug. 31), available at h ttp ://w w w .h h rjo u rn a l.o rg /2 0 0 9 /0 8 / 
promoting-infant-male-circumcision-to-reduce-transmission-of-hiv-a-flawed-policy-for-the- 
u s /  (pointing out that "[t]aken together, the data  [as applied to the relevant populations] suggest 
that the num ber of HIV infections that could be prevented in the US by prom oting infant male 
circumcision is likely to be only in  the hundreds per year — a tiny fraction of the estim ated 
50,000 new  HIV infections"). See also CDC, H IV in the United States: A t a Glance (2016), 
available at h ttp s ://w w w .cd c .g o v /h iv /s ta tis tic s /o v erv iew /a tag lan ce .h tm l (providing figures 
consistent w ith  Bundick's analysis, in that new  HIV infections are rare, and the m ost affected 
sub-groups w ou ld  derive no benefit from  circumcision, since they are prim arily MSM, for w hom  
there is no com pelling evidence of a protective effect— see the review  by Tem pleton et al. infra 
n.128). W ith respect to (3), w e allude to condom -use and other safe sex strategies, w hich should 
be practiced w hether or not one is circumcised, and w hich a m an m ight rationally prefer over 
losing his foreskin (and then engaging in such strategies anyw ay, thereby virtually elim inating 
the m arginal benefit for circumcision). W ith respect to (4) and  (5), for an  accessible overview, see 
N ational Institutes of Health, Treatments for Specific Types of Sexually Transmitted Diseases and 
Sexually Transmitted Infections (STDs/STIs) (2017), available at h ttp s ://w w w .n ich d .n ih .g o v / 
h ea lth /top ics/std s/cond ition in fo /P ages/spec ific .aspx  (last accessed Jan. 14, 2017).
121 For a recent example, see Lizzie Dearden, Newborn Bleeds to Death after Doctor 'Persuades' 
Parents to Have Him Circumcised in Canada, Th e  In d e p e n d e n t  (Oct. 27, 2015), available at 
http: / / w w w .independent.co.uk/life-style /  health-and-fam ilies /  health-new s /new born - 
bleeds-to-death-after-doctor-persuades-parents-to-have-him -circum cised-in-canada- 
a6710061.html.
122 See, e.g., Akim McMath, Infant Male Circumcision and the Autonomy of the Child: Two Ethical 
Questions, 41(8) J. Me d . Et h i c s  687 (2015).

http://www.hhrjournal.org/2009/08/
https://www.cdc.gov/hiv/statistics/overview/ataglance.html
https://www.nichd.nih.gov/
http://www.independent.co.uk/life-style
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how  m uch risk he is comfortable taking on w hen subm itting to a surgical 

intervention on a part of the body that is both physically and symbolically 

sensitive.123 None of this, however, can be know n w ith certainty w hile the 

individual is still an infant; he can only report on his values w hen he is older 

and fully inform ed.124

That an individual's values can only be know n w hen he is mentally 

m ature, however, does not automatically lead to the conclusion that 

circumcision should be delayed. In fact, so long as the alternative is not strictly 

prohibited, a parental decision to refrain from  circumcision in infancy is — as 

M unzer notes — still a decision, and one w ith which the child may later 

disagree. Again, this line of reasoning assumes that his parents w ere legally 

entitled to make such a choice in the first place; if they w ere not, the grown 

child could not rationally fault them  for having left his genitals intact w hen he 

was an infant. o f  course, this points to one possible solution to the collective 

action problem s regarding teasing or other potential social harm s,125 as well as 

to the more general problem  of uncertainty regarding the child's best interests 

(i.e., a legal prohibition that w ould apply across the board, thereby eliminating 

the grounds for teasing or uncertainty); bu t w e shall not pursue that argum ent 

further.

In the meantim e, w hatever choice they make, parents will foreclose at 

least one fu ture option for their child. Specifically:

parents w ho decide in favor of early surgery close off the 
child's fu ture ability to make his own decision regarding 
surgery (and run  the risk of the child experiencing surgical

123 The foregoing paragraphs are loosely adapted  from Frisch & Earp, Critical Assessment of 
Recent Evidence, supra n.56.
124 As M unzer notes, it is possible that in  infancy "there is now  no fact of the m atter concerning 
the fu ture time at w hich a circum cised child attains m ajority in  regard to his w elcom ing or 
regretting his circumcision" since "this possibility turns on the thorny philosophical problem  of 
w hether propositions about fu ture contingents have a  truth-value." See M unzer, supra n.1, at 
533.
125 For a discussion of analogous collective action problem s in  the case of female genital cutting, 
see, e.g., Gerry Mackie, Ending Footbinding and Infibulation: A  Convention Account, 61 Am . So c i o l . 
Re v . 999 (1996). For a short description of w hy social/structural solutions are needed in  such 
cases, rather than a reliance on unilateral efforts by individuals, see, e.g., Jim A. C. Everett et al., 
A  Tragedy o f the (Academic) Commons: Interpreting the Replication Crisis in Psychology as a Social 
Dilemma for Early-career Researchers, 6 Fr o n t . Ps y c h o l . 1 (2015).
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complications, resentm ent, and so on), w hile parents who 
refrain from  early surgery close off the option for the affected 
male to undergo the surgery during infancy or early 
childhood.126

That m uch cannot be disputed. But are these cases symmetrical? As 

A drienne Carmack et al. note, "it is possible that the affected male w hose 

parents opt against early surgery to allow him  to make his own decision in the 

fu ture may later decide in favor of surgery,"127 and so he may. However, 

nontherapeutic circumcisions are rarely sought by adults w ith intact genitals, 

even in cultures in which circumcision is common and norm ative.128 Therefore,

126 A drienne Carm ack et al., Should Surgery for Hypospadias Be Performed Before A n Age of Consent?, 
53 J. SEX Re s . 1047, 1057 (2016) (em phasis added). Please note that w hile this analysis concerns 
surgery for hypospadias— a different penile surgery that is often carried out in  infancy or early 
childhood— the sam e principles apply  to NTC. Hence the use of this quote here.
127 Id.
128 Definitive figures on this issue are elusive, b u t analysis of rebates for circumcision procedures 
provided by the A ustralian governm ent health  insurance system, Medicare, suggests that 
approxim ately 3.8% of non-circum cised boys aged 15 in  2005 will have been circumcised by 
their 65th birthday -  an  annual rate of 0.076%. These figures w ere calculated by John Cozijn 
from  data kept by the H ealth Insurance Com m ission (h ttp ://w w w .h e a lth . gov .au / 
m edicarestats); see h ttp ://w w w .circ in fo .o rg /sta tistics.h tm l. In the US, a s tudy  by Chongyi Wei 
and  colleagues found that even if they believed that circumcision provided significant 
protection against HIV, very few of the adu lt m en they sam pled w ould  elect it for themselves. 
Chongyi Wei et al., What Is the Potential Impact of Adult Circumcision on the H IV  Epidemic Among 
Men Who Have Sex with Men in San Francisco? 37 Se x  Tr a n s m . D i s . 1 (2010). Proponents of 
circumcision sometim es cite this study to im ply that such m en m ust be irrational, or sim ply too 
afraid to undergo a  surgery that they know  is in their objective best interests. This claim is then 
harnessed into a  paternalistic assertion that circumcision should  take place in infancy. But there 
is an alternative explanation: perhaps such m en sim ply regard  their foreskins as valuable 
enough that they w ould  prefer to keep their genitals intact, even if this m eant a  slight increase 
in  the absolute risk of contracting HIV. Or perhaps the m en understand  that they are being asked 
a hypothetical question w ith  a false premise: there is no com pelling evidence that circumcision 
reduces the risk of HIV transm ission am ong MSM. See, e.g., David J. Tem pleton et al., Male 
Circumcision to Reduce the Risk o f H IVand Sexually Transmitted Infections Among Men who Have Sex 
with Men., 23 CURR. Op i n . In f e c t . D i s . 45, 45 (2010) (stating that "[t]he evidence that circumcision 
reduces HIV and other STIs am ong MSM is w eak and  inconsistent [although] MSM w ho 
predom inantly  take the insertive role in  anal intercourse m ay be at a lower risk of HIV 
infection." W hile some MSM "m ay be w illing to undergo adu lt circumcision, should it be proven 
to reduce HIV acquisition risk, there is substantial potential that behavioural disinhibition could 
offset any benefits achieved by a circumcision intervention"). Indeed, the available data only 
suggest a  reduction in risk from  females to m ales during  heterosexual intercourse; the trial 
looking at m ale to female transm ission, by contrast, had to be stopped early due to futility — i.e., 
m ore infections occurring in the female partners of circumcised, com pared to non-circumcised, 
men. M aria J. W awer et al., Circumcision in HIV-infected Men and its Effect on H IV Transmission to 
Female Partners in Rakai, Uganda: A  Randomised Controlled Trial, 374 La n c e t  229, 229 (2009) 
(finding that "17 (18%) w om en in  the intervention [circumcision] group and  eight (12%) w om en 
in  the control [no circumcision] group acquired HIV during  follow-up ... Circumcision of HIV- 
infected m en d id  not reduce HIV transm ission to female partners over 24 m onths; longer-term

http://www.health
http://www.circinfo.org/statistics.html


University o f Pennsylvania Journal o f International Law [Online Symposium, re: Vol. 37, Iss. 2]

44 U. Pa . J. In t ' l  L. Apr. 3, 2017

this point may be mostly academic. Nevertheless, if a non-circumcised adult is 

considering NTC, for w hatever reason, he can perform  his own risk-benefit 

analysis of the surgery, taking into account the fullness of his circumstances. If 

he then chooses NTC, he w ill be secure in the know ledge that he has done so 

voluntarily, undertaking a certain am ount of risk to achieve a desired outcome.

In such a case, as supporters of NTC often point out, there is an 

indeterm inate likelihood that he w ould w ish the surgery had  already taken 

place, perhaps in infancy, so that he does not now  have to face the 

inconvenience. In this respect, he is not unlike the adult female in a similar 

social context w ho decides to undergo elective labial surgery for w hat she 

considers to be cosmetic reasons.129 Perhaps it w ould  have been be tte r—from  

her current perspective — to have undergone the procedure shortly after birth, 

so that she likewise w ould not have to face it now. But no one takes this 

possibility as an argum ent in favor of neonatal labiaplasty. Indeed, such 

statements as "she w on 't even rem em ber it," "she 'll heal faster," "her future 

sexual partners w ill find her genitals to be more appealing," and "it's less risky 

at this age" — all of which are regularly invoked in defense of NTC — w ould be 

considered offensive. Rather, the expectation is that girls should be able to 

make such personal decisions for themselves w hen they are older and can 

understand  w hat is at stake.

In any event, the adult w ith unm odified genitals — w ho now prefers 

that they be altered — has an option available w ith which to satisfy the 

preference.130 By contrast, the m an w hose early circumcision was not desired,

effects could not be assessed. Condom  use after m ale circumcision is essential for HIV 
prevention").
129 We do not m ean to im ply that such "cosmetic" genital surgeries are unproblem atic, sim ply 
because they are perform ed on adults. N or do w e m aintain that the decision to pursue them  is 
free from invidious social pressures stem m ing from, inter alia, d istorted notions of w hat is 
"norm al" a n d /o r  restricted views about w hat is "beautiful." We do suggest, however, that if a 
nontherapeutic genital surgery is to be perform ed, w hether in  response to unjust social 
pressures or anything else, it w ould  be better if the proxim ate decision to undergo the surgery 
w ere m ade by the person w hose genitals w ill be affected by it, all else being equal. For a related 
analysis, see Brian D. Earp, Hymen "Restoration" in Cultures of Oppression: How Can Physicians 
Promote Individual Patient Welfare Without Becoming Complicit in the Perpetuation o f Unjust Social 
Norms?, 40 J. Me d . Et h i c s  431 (2014).
130 Indeed, she or he can provide specific inpu t as to the "style" of labiaplasty/circum cision that 
is desired (concerning how  m uch tissue and of w hat k ind to remove), and can also m anage h e r / 
his pain control needs throughout the healing process. N either of these features w ould  apply  in 
infancy.



University o f Pennsylvania Journal o f International Law [Online Symposium, re: Vol. 37, Iss. 2]

45 U. Pa . J. In t ' l  L. Apr. 3, 2017

and is now  a cause of significant distress, has no com parable remedy. He may 

attem pt artificial foreskin "restoration," as described earlier — if he has enough 

rem aining penile skin to do so — but this may take years to accomplish, and the 

result will be a mere approxim ation of a prepuce: he can never recover the 

tissue or the nerve endings that w ere lost. Thus, it appears that the tw o cases 

are not symmetrical. In the deferred surgery case, there is far greater leeway 

for the individual to rectify an undesired  situation.

4.2. The Question of Timing

Let us pursue this issue of tim ing further. As Akim McMath observes: 

"People disagree over w hat constitutes a harm  and w hat constitutes a benefit" 

w hen it comes to circumcision. This disagreem ent is especially likely for non- 

medical harm s and benefits, which allow even m ore room  for subjective 

judgm ents than the ones w e have so far considered. For example, "[s]ome 

people believe circumcision benefits the child by bringing him  closer to God, 

w hile others disagree. In light of such disagreement, some commentators 

conclude that the parents should decide." But this does conclusion does not 

follow: "the child w ill have an interest in living according to his own values, 

w hich may not reflect those of his parents ... Only the child himself, w hen he 

is older, can be certain of his values." Thus, McMath concludes, "if 

disagreem ent over values constitutes a reason to let the parents decide, it 

constitutes an even stronger reason to postpone the decision until the child 

himself can decide."131

A gainst this view, as M unzer notes, it is sometimes argued that 

circumcision — am ong practicing Jews at least — m ust be perform ed on the 8th 

day after birth to m eet religious requirem ents (i.e., to fulfill a perceived divine 

covenant), and therefore cannot be postponed. This argum ent does carry 

considerable force, especially in light of the strong m oral and legal protections 

that are typically afforded to religious practices in W estern countries.

131 McMath, supra n.122, at 689.



University o f Pennsylvania Journal o f International Law [Online Symposium, re: Vol. 37, Iss. 2]

46 U. Pa . J. In t ' l  L. Apr. 3, 2017

However, it m ust be acknowledged that such protection does not currently 

extend to any form  of nontherapeutic female genital cutting, no m atter how 

slight, and no m atter how  sincere her parents' conviction that such cutting is 

religiously required.132 Moreover, as Eldar Sarajlic notes, the argum ent rests on 

certain metaphysical assum ptions that one m ight regard as highly 

questionable. For example,

it presum es the existence of a divine entity that com mands the 
performance of circumcision. While the question about the 
existence of such an entity is a m atter of personal persuasion, 
the mere presum ption can hardly w arrant authorizing an 
invasive intervention into the body of another hum an being, 
even if in cases of parents and their children. W ithout a definite 
proof that such an intervention w ould  bring m etaphysical 
benefits (provided these are defined m ore precisely) to the 
child, circumcision cannot be justified [on best interest 
grounds] .133

Furtherm ore, the claim about metaphysical salvation "presum es that 

the child w ill necessarily share their parents' metaphysical beliefs once it is

132 As Kavita S. A rora and  Allan J. Jacobs point out, it is often claim ed that female genital cutting 
is not truly a religious practice, because it is not m entioned in  the Koran, the central scripture of 
Islam. But this view is highly sim plistic and m isleading. As they note, "legal protection of a 
religious practice is not [normally] contingent either on the orthodoxy of the practice or on a  
consensus w ith in  a religious tradition accepting the practice." Furtherm ore, "outsiders to a 
religious tradition cannot infer the practices of a  religious system  from a  literal reading of its 
canonical texts. It is no m ore possible to define Islam w ith in  the four corners of the Q uran  than 
to define Christianity (which includes traditions ranging from  Presbyterian to Pentecostal to 
Greek Orthodoxy) solely from  a reading of the Bible." Rather, "the content of religious belief 
and  practice are guided by interpretive texts and  traditions. Thus, m any Muslim scholars 
classify FGA as "Sunnah" or practice established by the prophet M uham m ad. Though not 
prescribed explicitly in  the Q uran, the practice thus is religiously virtuous." Kavita S. A rora & 
Allan J. Jacobs, Female Genital Alteration: A  Compromise Solution, 42 J. Me d . Et h i c s  148, 151 (2016). 
For further extensive discussion, see Dena S. Davis, Male and Female Genital Alteration, supra n.32; 
Brian D. Earp, Jennifer Hendry, and  Michael Thomson, Reason and Paradox in Medical and Family 
Law: Shaping Children's Bodies, Me d . L. Re v . (in press) (noting that even if religious practices 
could be conceptually cordoned off from  "m erely" cultural ones, the latter w ould  not necessarily 
be any less deserving of respect). See also Alex Myers, Neonatal Male Circumcision, I f  Not Already 
Commonplace, Would Be Plainly Unacceptable by Modern Ethical Standards, 15 Am . J. Bi o e t h . 54, 55 
(2015) (noting that "in  Sunni Islam, the dom inant branch of Islam, two of the four schools of 
jurisprudence, Shafi'i and Hanbali, consider Type 1 female circumcision to be obligatory, while 
the other two schools, Maliki and  Hanafi, recom m end the practice." A nd going on to argue that 
"[t]he scriptural support for this is no w eaker than that for m ale circum cision—both  are derived 
from  the secondary source of Islamic law  know n as the H adith  ... Thus, if w e defer to religious 
justifications, w e shall find that in  m any cases, the circumcision of female as well as male 
children could be perm itted  on  this basis").
133 Sarajlic, supra n. 41, no page num bers provided.
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grow n up." 134 But research shows that children are increasingly abandoning 

their parents' religion or otherwise changing their core beliefs as they get 

older.135 In multi-religious, multi-ethnic, m ulti-cultural societies, children are 

regularly exposed to different belief systems and ways of life, and they often 

find as they m ature that w orldview s other than the one w ith which they w ere 

raised are more compelling. Perm anently altering a child's body in accordance 

w ith just one defeasible metaphysical belief system —one which there is a non- 

trivial likelihood the child w ill later reject — is therefore problematic.

Another common argum ent against delaying NTC is that the surgery 

is "less risky" in infancy, such that deferring the decision to an age-of-consent 

w ould be undesirable from  a medical perspective. If so, this w ould  count as an 

ethically-relevant asym m etry pointing in the opposite direction to the one 

concerning available remedies for resentful adults. But this argum ent, too, is 

not straightforward. In the first place, it m ay be the case that any num ber of 

nontherapeutic bodily interventions are less risky in infancy com pared to later 

in life: rem oving the earlobes, for example, may carry fewer surgical risks in 

the neonatal period than in adulthood, although w e are not aware of any data 

on this question.136 The same m ay be true of ritualized tooth extractions, or of 

the facial scarification procedures practiced by some groups.137 The initial 

question, however, is w hether such interventions are permissible at all, given 

the prevailing m oral and legal norm s of the w ider society in which the child is 

being raised. If they are not, then the question of preferred tim ing on the basis 

of relative risk profiles does not arise.

Second, it is not clear that infant circumcision, com pared to adult

134 Id.
135 According to a recent sum m ary of a Pew Research study, focusing just on  the United States, 
"[w]hile the US public in  general is becom ing less religious, the nation 's youngest adults are by 
m any m easures m uch less religious than everyone else." Indeed, "one of the m ost striking 
findings in  the recently released Religious Landscape Study is that Millennials (young adults 
born  betw een 1981 and 1996) are m uch less likely than older Americans to pray  or a ttend church 
regularly or to consider religion an  im portant part of their lives." David Masci, W hy Millennials 
are Less Religious than Older Americans, Pe w  Re s e a r c h  Ce n t e r  (Jan. 8, 2016), available at 
h ttp ://w w w .p ew research .o rg /fac t-tan k / 2 0 1 6 /0 1 /0 8 /qa-why-m illennials-are-less-religious- 
than-older-am ericans / .
136 As such rem oval w ould  be considered assault.
137 Again, w e are not aw are of any data on  this subject.

http://www.pewresearch.org/fact-tank/
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circumcision, does in fact carry less surgical risk. The claim that it does, oft- 

repeated by NTC proponents, is based largely upon retrospective comparisons 

of non-concurrent studies w ith results draw n from  dissimilar populations, 

using dissimilar m ethods and criteria for identifying complications.138 Thus, 

these com parisons do not adequately control for the skill of the practitioner, 

the specific technique em ployed, the setting of the surgery, and the m ethods 

of data collection, am ong other factors.139

But even if w e simply grant that there is an increase in the relative risk 

of complications between the surgery perform ed in childhood versus 

adulthood, it is the difference in absolute risk that is most ethically relevant. 

Even proponents of circumcision contend that the absolute likelihood of 

clinically im portant, difficult-to-resolve surgical complications associated w ith 

circumcision is "low," irrespective of the age at which the procedure is 

perform ed.140 Given such a low baseline risk according to the proponents' 

view, the existence of a relative risk reduction in the incidence of adverse 

events in infancy com pared to adulthood is unlikely to be m orally decisive: a 

small risk divided by any am ount is still a small risk.141

138 See, e.g., Brian J. Morris et al., A  'Snip' in Time: What is the Best Age to Circumcise?, 12(1) BMC 
PEDIATR. n.p. (2012). For further discussion, see J. Steven Svoboda, & Robert S. Van Howe, 
Circumcision: A  Bioethical Challenge, J. Me d . Et h i c s  (2014) e-letter, available at h ttp ://w w w .a rc law . 
o rg / s ites / defau lt/f ile s / svoboda-van-howe-circumcision-a-bioethical-challenge.pdf.
139 There is also an  "epistem ic asym m etry" betw een m en circumcised in  infancy and m en 
circumcised as adults in  term s of their ability to recognize, and  report on, any adverse outcomes. 
M en circumcised as adults have a conscious baseline against w hich they can assess any 
undesired  consequences, w hereas m en circum cised as infants have no other frame of reference.
140 See, e.g., Brian J. M orris & Edw ard .C. Green, Circumcision, Male in  Th e  W i l e y  Bl a c k w e l l  

En c y c l o p e d i a  OF H e a l t h , Il l n e s s , Be h a v i o r , AND So c i e t y  253-56 (W. Cockerham, R. Dingwall 
& S. R. Quah, eds., 2014). Note, however, that even a low risk of such complications, w hen 
m ultiplied by the m illions of circumcisions that are perform ed each year, w ill nevertheless result 
in  w hat m any people regard as an  unacceptably large num ber of m en w ho m ust go through life 
w ith  penile deform ities or other significant problem s that they otherw ise w ou ld  not have to face. 
Against this view, it could be argued that m any com m on things in  life carry risk: swimm ing, 
playing sports, and  so on. However, these activities are typically undertaken  w ith  the age- 
appropriate consent of the child, w ho has at least som e understanding  of w hat is likely im plied 
by his or her participation. Procedures carried out on a child 's genitals w ithout a strict medical 
indication, w e suggest, pose a different kind of risk, and  one that m ight reasonably be judged to 
be less acceptable than the risks to w hich a  child m ay expose him self by participating in sports 
or sim ilar activities.
141 As Sarah Williams notes, "[t]he size of the initial absolute risk is w hat's  really im portant here. 
If the initial risk is very small, even a huge increase m ay not make m uch absolute difference." 
Sarah Williams, Absolute Versus Relative Risk -  Making Sense o f Media Stories, C a n c e r  Re s e a r c h  

UK - Sc i e n c e  BLOG (Mar. 15, 2013), available at h ttp://scienceblog.cancerresearchuk.org/2013/0 3

http://www.arclaw
http://scienceblog.cancerresearchuk.org/2013/03
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If that m uch is right, the analysis returns to the necessary effects of 

circumcision, outlined earlier: (1) the loss of the foreskin itself, along w ith the 

loss of all sensations and erotic activities that rely on its being preserved, and 

(2) the loss of free choice in the m atter if the procedure is perform ed in infancy 

or early childhood. As w e have seen, m en's attitudes regarding these necessary 

outcomes vary widely, and such attitudes are likely to be m uch more 

predictive of their satisfaction w ith circumcision than any m inor discrepancies 

in surgical risk profiles as a function of tim ing.142

5. RELEVANCE OF CULTURAL AND SUBJECTIVE FACTORS:

A SUMMARY

To sum m arize, w hether NTC is harm ful depends in large part 

upon the value one assigns to the foreskin. If the foreskin has value — or if it is 

reasonable for a m an to regard his foreskin as having value — then its sheer 

rem oval can be counted as a harm. In the United States, Israel, and in some 

M uslim-majority countries, w here infant and child circumcision remain 

common, the majority of adult males and their partners have never 

experienced sex w ith a foreskin. The bulk of their inform ation comes from  

inform al sources, such as TV shows or magazines, w here the natural penis is 

likely to be referred to as "uncircum cised" — an arguably pejorative term  that 

treats the surgically modified penis as the default143 — and w here it may also

/15/absolute-versus-relative-risk-m aking-sense-of-m edia-stories/.
142 See Darby, Targeting Patients Who Cannot Object, supra n.90. Darby argues that the historical 
developm ent of a strong preference for circumcising infants and children, rather than offering 
the operation as an elective to adults, had little to do w ith  the interests of the child, the lower 
risk of complications, or the superior efficacy of early circumcision, b u t w as rather related to the 
convenience of the operator, established habit, and  the asym m etrical pow er relations betw een 
adults and  children. Darby suggests that the argum ent that infancy is the "best time to 
circumcise" can be seen, in  part, as m aking the false assum ption that circumcision is desirable 
for all and  will be necessary for m ost at som e stage.
143 Com pare w ith  a w om an 's chest, w hich w e do not refer to as "un-m astectom ized," or her 
vulva, w hich w e do not call "unlabiaplastied." A further problem  w ith  this term  is that it can be 
confused w ith  foreskin restoration—an attem pted act of "un-circum cising." See William G. 
Wallace, A n Undeniable Need for Change: The Case for Redefining Human Penis Types: Intact, 
Circumcised, and Uncircumcised (All Three Forms Exist and All Are Different), 28(5) C l i n . An a t . 563 
(2015).
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be regarded as a source of crude hum or.144 In these cultural settings, even 

am ong health professionals, the foreskin may be erroneously regarded as a 

"useless flap of skin" that is prone to infection and other medical problems. 

Since the foreskin itself is assum ed to have little value in such contexts, the 

principal perceived draw back of NTC becomes simply the risk of surgical 

complications. Especially w hen com pared against the various medical and 

non-m edical benefits that are often attributed to NTC in these societies, such a 

m inor perceived risk can easily be discounted.

In contrast, in societies w here NTC is relatively rare — i.e., most other 

industrialized nations — the foreskin is typically regarded w ith greater favor,145 

and it is the circumcised penis that is perceived as strange-looking and less 

than functionally optimal.146 This contrast serves to highlight the contingent 

and at least partially arbitrary nature of such judgm ents: some m en regard 

their own neonatal or childhood circumcisions as representing an aesthetic or 

sexual enhancem ent com pared to the natural state, while others see it as a 

disfigurem ent or even a m utilation.147 Since the cultural norm s that inform  

such judgm ents are not stable, however, as noted supra — especially given 

advanced inform ation technology, other forces of globalization, and 

accelerated cross-cultural exchange — there is a growing risk that parents' 

valuations of a proposed circumcision w ill differ from  those of the child 

himself w hen he is older.

By authorizing the rem oval of an infant or young child's foreskin, 

therefore, a trade-off is initiated w hose overall status rests upon future

144 See generally, H ugh Young, 'That Thing': Portrayal o f the Foreskin and Circumcision in Popular 
Media, 37 Ci r c u m c i s i o n  & H u m a n  Ri g h t s  239 (Denniston et al. eds., 2009).
145 One m easure of the value placed on the foreskin in  these countries is the num ber of prepuce- 
sparing procedures that have been developed for m ales w ith  penile problems. For example, 
rather than resorting to circumcision as a treatm ent for pathological phim osis (an inability to 
retract the foreskin causing problems), a steroid cream  will typically first be applied and, as a 
last resort, a  m inor procedure called preputioplasty will be attem pted, w hich rem oves as little 
of the foreskin as possible w hile still resolving the problem . See, e.g., T. M. Lane & L. M. South. 
SURGICAL TECHNIQUE-Lateral Preputioplasty for Phimosis. 44(5) J. Ro y a l  Co l . Su r g . Ed i n . 310
(1999). See also Pa D ew an et al., Phimosis: Is Circumcision Necessary?, 32(4) J. p a e d i a t r . & c h i l d  

h e a l t h , 285 (1996).
146 See, e.g., Androus, supra n.112, at 266-80.
147 For extensive discussion of this point, see Earp, Between Moral Relativism and Moral Hypocrisy, 
supra n.33, at 105-144 and  E1-E28. See also Boyle et al., supra n.72, at 329-34; H am m ond, supra 
n.96, at 85-92.
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subjective norm s and preferences that w ill become increasingly hard  to

predict. As H annah Maslen and colleagues argue:

W hilst adults are in a position to decide w hether effect X is 
valuable enough (to them) to justify incurring [loss] Y, children 
do not yet have the capacity or the life experience to make such 
trade-off decisions. They do not know w hat they will value 
w hen they grow up  and nor do their parents. W hilst an 
intervention that im proves X may count as an enhancem ent for 
the individual w ho does not care much about Y, another 
individual, valuing Y over X, will view the very same outcome 
as an im pairm ent. In such cases—that is, cases in which the 
very status of an intervention's being an (overall) enhancem ent 
vs. an im pairm ent is controversial—the w eight of 
considerations should shift tow ard delaying the intervention 
until the individual w ho will actually be affected by it has 
sufficient capacity to decide. The m ore perm anent and 
substantial the trade-off, the m ore this argum ent has force.148

6. t e n t a t iv e  CONCLUSION: TOWARD g e n d e r  e q u a l it y ?

The foregoing analysis does not necessarily show that parents should 

be legally prohibited from  m aking decisions about the nontherapeutic surgical 

alteration of their children's genitals.149 But once again w e m ust em phasize 

that in the case of female children, such alterations are already illegal in 

countries such as Germ any and the United States, and the law in these 

countries appears to be settled. As M unzer notes, these laws cover alterations 

to the vulva that are less physically invasive than male circumcision (such as 

pricking of the clitoral hood), as well as interventions that m ay be perform ed, 

at least in some groups, for similar if not identical reasons on both boys and 

girls.150 As Dena Davis argued m ore than a decade ago w ith respect to the

148 H annah M aslen et al., Brain Stimulation for Treatment and Enhancement in Children: A n Ethical 
Analysis, 8(953) Fr o n t . H u m . N e u r o s c i . 1, 4 (2014).
149 For the view of one of the present authors on the question of a  legal prohibition, see Brian D. 
Earp, Things I  Have Learned (So Far) About How to Do Practical Ethics, Pr a c t i c a l  Et h i c s  (2014), 
available at blog.practicalethics.ox.ac.uk/ (arguing that push ing  a ban  before cultural readiness 
can often backfire).
150 The m ost im portant and  exhaustive analysis of these points is due to Dena Davis, Male and 
Female Genital Alteration, supra n.32. For further discussion, see Debra L. DeLaet, Framing Male
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United States, this creates a legal "collision course" that can no longer be 

avoided:

W hen one begins to question the norm ative status of male 
new born alteration in the West, and w hen one thinks of female 
alteration as including even an hygienically adm inistered 
'nick,' one sees that the tw o practices, dramatically separated 
in the public im agination, actually have significant areas of 
overlap. [In fact] the tw o practices lack a legally defensible 
distinction, given the current w ording of state and federal 
statutes. Thus, a complete laissez-faire attitude tow ard one 
practice coupled w ith total criminalization of the other, runs 
afoul of the 'free exercise' clause of the First Amendm ent.
There are also troubling implications for the constitutional 
requirem ent of equal protection, because the laws appear to 
protect little girls, bu t not little boys, from  religious and 
culturally m otivated surgery.151

M unzer deserves credit for dedicating a section of his article to this 

"problem atic" legal situation, as it is often side-stepped in these debates.152 As 

he notes, in the afterm ath of the Cologne judgm ent, just as the law was being 

clarified to ensure the legality of nontherapeutic circumcision of male infants, 

the law against any form  of nontherapeutic female genital cutting (FGC) was 

being strengthened. This sort of inconsistency arises in part from  the inherent 

subjectivity in harm  judgm ents w e have em phasized, which allows for 

gendered and other cultural assum ptions to seep in. One such assum ption may 

be that boys are (or should be) "tougher" than girls and therefore less liable to 

suffer harm  given a com parable injury. As Bettina Shell-Duncan and Yvla 

H ernlund note, "there appears to exist in the West a tolerance of, and perhaps

Circumcision as a Human Rights Issue? Contributions to the Debate over the Universality o f Human 
Rights. 8(4), J. H u m . Rt s ., 405, 405 (2009) (arguing that "the m ost com m on forms of m ale and 
female circumcision are not sufficiently divergent practices to w arran t a  differential response 
from  the international com m unity and  that there are m ore sim ilarities betw een the two practices 
than is typically acknowledged"). See also Brian D. Earp, Boys and Girls Alike: The Ethics O f Male 
And Female Circumcision in  W o m e n , H e a l t h , & H e a l t h c a r e : Re a d i n g s  o n  So c i a l , St r u c t u r a l , 
& SYSTEMIC Is s u e s  113-16 (E. C. H. G athm an ed., 2016) (arguing that there is substantial overlap 
betw een m ale and  female genital cutting practices in  term s of physical effects, underlying 
rationales, and  symbolic meanings, w hen  the full range of each is considered and like com pared 
w ith  like).
151 Davis, supra n.32, at 448.
152 M unzer, supra n.1, a t 560.



University o f Pennsylvania Journal o f International Law [Online Symposium, re: Vol. 37, Iss. 2]

53 U. Pa . J. In t ' l  L. Apr. 3, 2017

appreciation for, the assum ption that masculine [but not feminine] ideals are 

honed through painful initiations that respond to group needs."153 Similarly, 

Fox and Thomson argue:

Debates concerning [female] bodies have often focused on 
their vulnerability to harm  -  as is evident in the fram ing of 
debates around female circumcision. By contrast, male bodies 
are typically constructed as safe, bounded and im perm eable ... 
this may make it more difficult to uncover harm s to boys -  a 
contention which seems to be borne out by the tendency of 
Anglo-American legal com mentators to minimise the harm s 
inflicted on boys by circumcision w ith a concomitant 
propensity to exacerbate the risks occasioned by less invasive 
forms of female circumcision.154

Such an analysis has implications for interpreting the obligations 

contained in the UN Convention on the Rights of the Child (CRC), particularly 

the am biguous article 24 (3): "States Parties shall take all effective and 

appropriate m easures w ith a view to abolishing traditional practices 

prejudicial to the health of children."155 In his recent discussion of w hat this 

phrasing means, John Tobin points out:

this phrase does not appear to require that the harm  suffered 
to a child's health reach a certain threshold before the 
obligations of a State are invoked under Article 24 (3). On the 
contrary, it suggests that any aspect of a traditional practice 
which in any w ay has a negative im pact on the health of a 
child, w hether m ental or physical, tem porary or perm anent, 
m ust be abolished. Moreover, the assessm ent as to the 
prejudicial im pact of such a practice is not to be based on 
assum ptions or speculation, which are invariably inform ed by 
social and cultural values, bu t on medical evidence which 
quantifies its physiological and or psychological im pact.156

153 Shell-Duncan & H ernlund (eds.), Fe m a l e  "C i r c u m c i s i o n " IN Af r i c a , supra n.152, at 16.
154 Marie Fox & Michael Thomson, Short Changed? The Law and Ethics o f Male Circumcision in 
Ch i l d r e n ' s  H e a l t h  AND Ch i l d r e n ' s  Ri g h t s  161, 175-76 (Michael Freem an ed., 2006).
155 U.N. Convention on the Rights of the Child, art. 24(3), openedfor signature Nov. 20, 1989, 1577 
U.N.T.S. 2 (entered into force Sept. 2, 1990).
156 John Tobin, The International Obligation to Abolish Traditional Practices Harmful to Children's 
Health: What Does It Mean and Require of States?, 9(3) H u m a n  Rt s . L. Re v . 373, 378 (2009).
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Unfortunately, as discussed supra, taking medical evidence as the 

benchm ark "obscures the complex debates as to the purported  objectivity of 

medical know ledge."157 The advantage of relying on medical claims, from  the 

UN com mittee's point of view, was that it allowed them  "to avoid the explicit 

condem nation of cultural practices by diverting attention from  their cultural 

significance to their health im pact."158 Such a distinction is, however, difficult 

to maintain in practice because

cultural and social values will invariably influence the 
understanding of harm , especially psychological harm. Ritual 
initiation ceremonies provide a good example of such a 
dilemma. They may involve the infliction of significant 
physiological harm  which w ould prim a facie fall w ithin the 
scope of Article 24 (3).159

The contrary argum ent, as w e noted earlier, is that if the traditional 

practice w ere prohibited or abolished, children who w ere not subject to the 

relevant initiation m ight be excluded or suffer other social setbacks which 

could lead to psychological harm. This empirically unsubstantiated 

proposition has long been prom inent in the argum ents of those who support 

the preservation of genital cutting rites, not only for boys, bu t also for girls, 

w ho m ay similarly suffer ridicule or discrimination from  their peers for having 

failed to undergo the prescribed rituals.160 Yet this w ay of arguing ignores the

157 Id.
158 Id.
159 Id.
160 See, e.g., Tobe Levin, Nura Abdi, Fadumo Korn: No More Pudendal Desecration in  Fe a r f u l  

Sy m m e t r i e s : Es s a y s  a n d  Te s t i m o n i e s  Ar o u n d  Ex c i s i o n  a n d  C i r c u m c i s i o n  129, 135 (Chantal 
Zabus ed. 2008) (discussing the fact that in  som e com munities, "[m]ale circumcision builds 
com m unity; so does [circumcision of] girls ... for desire to be included, to escape being mocked, 
drives" bo th  practices. "The unaltered  vagina is wet; it drips. Its effluvium  em its an  unpleasant 
smell. It m ust be erased," according to proponents of female genital cutting; this is sim ilar to the 
claims of m any proponents of male circumcision that the unaltered  penis is "d irty" or difficult 
to clean, and  therefore circumcision should  be pursued); Fe m a l e  "C i r c u m c i s i o n " IN  Af r i c a : 
CULTURE, C o n t r o v e r s y , AND Ch a n g e  (Bettina Shell-Duncan & Yvla H ern lund  eds. 2000) (with 
num erous contributing authors discussing various social pressures that drive female genital 
cutting practices in m any com munities, including the prospect of teasing). W ith respect to boys, 
note that according to one study, the m ost com m on penile characteristic to provoke teasing in 
school locker room s in  the US M idw est— w here circumcision prevalence is especially high (87% 
in the study  sample) — w as penile size. Teasing for not being circumcised w as far less common.
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fact that a successful prohibition w ould alter the social norm s all at once: no 

child can be teased for being "different dow n there" if all children have intact 

genitalia.

N otw ithstanding this and other similarities between male and female 

genital cutting, Tobin notes that the CRC "has failed to make any substantive 

comments w ith respect to male circumcision, also a traditional practice."161 In 

attem pting to explain this discrepancy, Tobin refers to the (Anglophone) 

tendency to construct male circumcision as a "standard  and benign medical 

practice,"162 and observes that while the negative im pact of FGC on a girl's 

health is "virtually uncontested," 163 the evidence w ith respect to male 

circumcision is equivocal, at least w hen perform ed in a clinical setting. This 

w ould not, however, explain the "absence of concern for the practice in non- 

medical settings, w here perform ance of the procedure is associated w ith 

significant levels of pain and the risk of infection." 164 Thus, again, the

Regardless of the experience of teasing, very few of the m en surveyed w ere unsatisfied w ith  
their penile appearance, and  "experiencing teasing or w itnessing others being teased about 
penile appearance did not have an  effect on the desire for a different penile appearance." 
Moreover, com pared to being circumcised, "being uncircum cised d id  not increase the rate of 
personally experienced teasing." Siobhan E. Alexander et al., Teasing in School Locker Rooms 
Regarding Penile Appearance. 193 J. Ur o l . 983, 985 (2015).
161 Tobin, supra n.153, at 382-3.
162 Citing Marie Fox & Michael Thomson, Short Changed? The Law and Ethics o f Male Circumcision, 
13 In t ' l . J. Ch i l d r e n ' s  Rt s . 161, 161-81 (2005).
163 However, see Carla M. Obermeyer, The Health Consequences of Female Circumcision: Science, 
Advocacy, and Standards of Evidence, 17(3) Me d . An t h r o p o l . Q. 394, 394 (2003) (show ing that "few 
studies are appropriately  designed to m easure health  effects, that [female] circumcision is 
associated w ith  significantly higher risks of a  few well-defined complications, bu t . for other 
possible com plications the evidence does not show  significant differences"); Carla M. 
Obermeyer, The Consequences o f Female Circumcision for Health and Sexuality: A n Update on the 
Evidence, 7(5) CULT. H e a l t h  Se x . 443, 443 (2005) (a systematic review  of published sources 
betw een 1997 and 2005 show ing that "fem ale circumcision is associated w ith  some health 
consequences b u t that no statistically significant associations are docum ented for a num ber of 
health  conditions." So, "statistically higher risks are docum ented for some bu t not all types of 
infections; the evidence regarding urinary sym ptom s is inconclusive; the evidence on obstetric 
and  gynecological com plications is m ixed." For example, "increased risks have been reported 
for some com plications of labour and  delivery b u t not others, and for som e sym ptom s such as 
abdom inal pain  and  discharge, b u t not others such as infertility or increased m ortality of m other 
or infant." Finally, "[c]oncerning sexuality, m ost of the existing studies suffer from  conceptual 
and  m ethodological shortcom ings, and  the available evidence does not support the hypotheses 
that circumcision destroys sexual function or precludes enjoym ent of sexual relations"). See also 
Seven Things to Know About Female Genital Surgeries in Africa, supra n.33, a t 19 (arguing that "in 
their passion to end the practice, antim utilation advocacy organizations often m ake claims about 
female genital surgeries in  Africa that are inaccurate or overgeneralized or that don 't apply  to 
m ost cases").
164 Tobin, supra n.153, at 383.



University o f Pennsylvania Journal o f International Law [Online Symposium, re: Vol. 37, Iss. 2]

56 U. Pa . J. In t ' l  L. Apr. 3, 2017

construction of harm  appears to be influenced not only by "objective" factors, 

such as the degree of pain or the likelihood of surgical complications, bu t also 

by the sex or gender of the affected individual.

How the law, in Germany and elsewhere, w ill begin to address these 

inconsistencies is unclear. Given the special significance of the genitals as 

com pared to other body parts, however, the w idely varying cultural and 

individual attitudes concerning the state of th em —cut or uncut — and the 

growing num ber of adults of all sexes and genders w ho are "com ing out" as 

feeling harm ed by their childhood genital surgeries, the inconsistencies will 

need to be addressed somehow. W hichever w ay the debate proceeds, the 

relative statuses and acceptability of male, female, and indeed intersex genital 

cutting165 are likely to remain prom inent in the legal and bioethical literatures 

for m any years to come.

165 We have not been able to address intersex genital cutting in  this article for lack of space. For 
key insights, see generally Nancy Ehrenreich & M ark Barr, Intersex Surgery, Female Genital Cutting, 
and the Selective Condemnation of Cultural Practice,. 40 H a r v . CR-CLL Re v . 71 (2005); J. Steven 
Svoboda, Promoting Genital Autonomy, supra n.38; Elizabeth Reis, Intersex Surgeries, Circumcision, 
and the Making of "Normal," in Ge n i t a l  Cu t t i n g : Pr o t e c t i n g  Ch i l d r e n  f r o m  Me d ic a l , 
Cu l t u r a l , a n d  Re l i g io u s  In f r i n g e m e n t s  137-47 (2013); Anne Tamar-M attis, Exceptions to the 
Rule: Curing the Law's Failure to Protect Intersex Infants, 21(59) Be r k e l e y  J. Ge n d e r  L. & Ju s t . 59 
(2006); Kishka-Kamari Ford, "First, Do No Harm": The Fiction o f Legal Parental Consent to Genital- 
Normalizing Surgery on Intersexed Infants, 19(2) Ya l e  L. & Po l ' y . Re v . 469 (2001).
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I
Infant circumcision and adult 
penile sensitivity: implications 
for sexual experience
BRIAN D. EARP

A recent study reported that 
neonatal circumcision is not 
associated with changes 
in adult penile sensitivity, 
leading to viral coverage in 
both traditional and online 
media. In this commentary 
the author questions the 
conclusions drawn from 
the study and explores 
the relationship between 
objective assessments 
of penile sensitivity and 
subjective sexual experience 
and satisfaction. The author 
concludes with suggestions 
for improving future research.

W ha t are the e ffects o f in fa n t male 
c ircum cis ion on a du lt penile 

sensitiv ity? Given th a t male circum cis ion 
is the m ost com m on paediatric  surgery 
perform ed in the  USA, in con trast to  peer 
nations w here the surgery has e ither fallen 
o u t o f favou r am ong health professionals 
or was never a medical norm  to  begin 
w ith ,1,2 i t  seems im p o rta n t to  investigate 
th is  issue in as careful a m anner as possible.
In th is  way, parents w ho may be fac ing ‘the 
c ircum cis ion decision' can be adequate ly 
in fo rm ed abou t the  po ten tia l consequences 
o f the surgery fo r  th e ir child, a t least 
a long th is  d im ension. Due in pa rt to  the

0.45 - i

Forearm Glans M id line Proximal Foreskin

Testing site

Figure 1. Tactile (top) and thermal (bottom) sensitivity thresholds across various parts o f the 
penis and the forearm (used as baseline). A lower bar means more sensitive. The foreskin is the 
most touch-sensitive o f  the sites tested (adapted from Bossio et al)

polarised natu re  o f sc ien tific  research on 
c ircum cis ion,3 the medical lite ra tu re  to
date has o ffered œ n flid in g  answers to  the Brian d. Earp, Resident Visiting Scholar,
question o f sensitiv ity,4 pro m p t ing a recent ^  Hastings Center Bioethics Research
tu rn  to  qu a n tita tive  analy ses rely ing °n  lnstitute, Gamson, New Y0rk
pu ta tive ly  objective measures. ....................................................................................
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I
BLOG
Circumcision and penile 
sensitivity: the debate continues
Read Brian Earp’s accompanying 
blog and have your say at: 
www.trendsinmenshealth.com/blog

In the  la test such study,5 Bossio, Pukall 
and Steele measured penile sensitiv ity  
in circum cised and gen ita lly  in ta c t men 
using tw o  com plem entary m ethods: 
the  app lica tion  o f m odified von Frey 
filam en ts  to  assess tac tile  sensitiv ity  at 
various locations on the penis (fo r a video 
dem onstra tion  o f th is general testing 
procedure, see h ttps ://w w w .you tube .com / 
watch?v= j5m cW PYi3Zc); and a therm al 
analyser to  assess absolute detection 
thresho lds fo r  sensations o f w arm th  
and heat. The au thors repo rt th a t the ir 
find ings  ‘suggest m in im al long -te rm  
im p lica tions  fo r  penile sensitiv ity  [as] a 
resu lt [o f] neonatal c ircum cis ion ', thereby 
cha lleng ing ‘past research suggesting th a t 
the  foreskin is the  m ost sensitive pa rt o f 
the  a du lt penis'.5

one o f these ‘headline ' conclus ions can 
responsib ly be d raw n from  the  find ings  
o f the  study. In fac t, the  au tho rs ' ow n 
stated conclus ions -  concern ing  ‘m in im a l 
lo n g -te rm  im p lica tions  fo r  penile 
s e ns itiv ity ' -  c o n flic t w ith  th e ir  published 
data. This episode, then, provides a good 
o p p o rtu n ity  to  re flec t on some o f the 
ways in w h ich  con trovers ia l men's sexual 
hea lth  fin d in g s  can be m is in te rp re ted  
and m isconveyed to  the  w ide r public, 
the reby biasing subsequent discourse on 
the sub ject.10 It also o ffe rs  a chance to 
explore the  re la tionsh ip  between objective 
stud ies o f penile s e n s itiv ity  and subjective 
experiences o f sexual sa tis fac tion , and 
to  ask how  studies in th is  area cou ld  be 
im proved go ing  fo rw ard .

The implications o f the study 
for our understanding of 
the relationship between 
neonatal circumcision and 
adult sexual experience are 
limited y

This conclus ion  was subsequently 
d issem inated via a un ive rs ity  press release,6 
garne ring  s ig n ific a n t coverage in both 
tra d itio n a l and on line  media outle ts, 
in c lud ing  the  New York Times.7 Notably, 
such coverage large ly repeated the  main 
po in ts  from  the  press release w ith o u t 
in co rp o ra tin g  c ritica l perspectives from  
o th e r scientists, e ffe c tive ly  tak ing  the 
fin d in g s  fo r  g ran ted .8,9 Sam ple headlines 
inc luded : ‘C ircum cis ion  does NOT reduce 
sen s itiv ity  o f the  penis' (D a ilyM a il); ‘S tudy 
finds  no d iffe rence  in s e n s itiv ity  between 
circum cised versus non-c ircum c ised  men' 
(Northern CaliforniaNews); ‘Foreskin 
doesn 't make a m an m ore sensitive, s tudy  
finds ' (Vox); and ‘We fin a lly  know  w he the r 
or n o t being c ircum cised a ffec ts  sexual 
pleasure' (Elite Daily).

B ut is th is  w h a t the  s tudy  a c tua lly  found? 
This a rtic le  w ill dem ons tra te  th a t no t

W H A T  DID THE STUDY SHOW ?
To understand  the  im p lica tions  o f the 
s tudy  by Bossio et al, one can begin 
w ith  the  results section o f th e ir  paper. 
A cco rd ing  to  the  au tho rs ' ow n Figure 2, 
the fo reskin  -  th a t is, the  p a rt o f the 
penis th a t is rem oved by c ircum c is ion  -  
is s ig n ific a n tly  m ore sensitive to  tac tile  
s tim u la tio n  than  any o the r assessed part 
o f the  penis; and i t  is s ig n ific a n tly  more 
sensitive to  w a rm th  than  the  penile glans 
(Figure 1). The researchers fa iled to  find  a 
s ta tis tic a lly  s ig n ific a n t d iffe rence  between 
the fo reskin  and o th e r penile sites in term s 
o f s e n s itiv ity  to  pa in fu l s tim u la tio n  (both 
ta c tile  and hea t-induced ); given th a t pain 
is typ ica lly  understood  to  be unpleasant, 
however, th is  p laus ib ly  shou ld  n o t be 
construed  as a downside.

Previous research has show n th a t the 
foreskin  is r ich ly  supplied w ith  nerve

endings,11 a lth o u gh  the  type  and 
d is tr ib u tio n  o f nerve end ings and the ir 
role in sexual response is contested by 
some researchers. The fo reskin  makes up a 
substan tia l p o rtio n  o f the  in teg ra ted  penile 
skin system ,12 w ith  a mean surface area 
o f app rox im a te ly  3 0 -5 0 c m 2 in the a du lt 
o rgan .13,14 Hence, to  rem ove th is  tissue is 
to  reduce penile  s e n s itiv ity  by d e fin itio n  
(no one d isputes th a t the  foreskin  is 
sensitive to  touch). In particu la r, all 
s e n s itiv ity  a ffo rded  by the  foreskin 
its e lf is necessarily e lim ina ted , as are all 
sub jective  sensations th a t accom pany the 
m a n ip u la tio n  o f th is  tissue du ring  sexual 
a c tiv ity .15 C h ie f am ong these sensations 
m ay be the  fee ling  o f g lid in g  or everting 
the  fo reskin  back and fo r th  over the  penile 
glans (a d is tin c tive  m o tile  gesture  th a t is 
precluded by c ircum c is ion ).16

W hen Bossio et a l s ta te  th a t ‘neonata l 
c ircum c is ion  is n o t associated w ith  
changes in penile sensitiv ity ', there fo re , 
they  make a conceptua l error. This 
w ou ld  be ro u g h ly  akin to  s ta ting  th a t 
neonata l rem oval o f the  lit t le  finge r is 
n o t associated w ith  changes in hand 
sensitiv ity , or, m ore d irectly , th a t neonatal 
lab iap lasty  is n o t associated w ith  changes 
in vu lva l sensitiv ity . Given th a t the lit t le  
fin g e r is a p a rt o f the  hand and th a t the 
labia are p a rt o f  the vulva, and since each 
o f these s truc tu res  is sensitive in its own 
righ t, such s ta tem ents  ca n n o t log ica lly  be 
true. W h a t Bossio et a l m ay be try in g  to 
convey is th a t there  does n o t appear to  be 
a m ean ing fu l sensory d iffe rence  between 
c ircum cised and in ta c t men in te rm s o f 
the  specific  parts o f the  penis th a t are no t 
rem oved by c ircum c is ion  (in particu lar, 
the  glans), se tting  aside surg ica l m ishaps. 
That is a d iffe re n t cla im , however, and the 
evidence adduced in s u p p o rt o f  it  is far 
from  conclusive.

S AM P LIN G  LIM ITA TIO NS  IN THE STUDY
Firstly, the  s tudy  is lim ited  by its 
small sam ple size o f o n ly  62 men (30 
circum cised, 32 in tact) from  a s ingle c ity  
(K ingston) in Canada. As the  au thors
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expla in in th e ir paper, th is  means th a t 
several tests were underpow ered, w h ich  
reduces the  a b ility  to  d raw  va lid  inferences 
from  any associated nu ll results. Secondly, 
the  s tudy  is lim ited  by the  constric ted  age 
range and hom ogenous sexual fu n c tio n  
s ta tus o f the  p a rtic ip a n ts : the  m axim um  
age was 37 years (mean age 24.2 years) 
and p a rtic ipan ts  were pre-se lected to 
be free o f sexual prob lem s (see below).
If  c ircum cis ion  is a risk fa c to r  fo r  sexual 
problem s, there fo re , th is  can n o t have been 
show n in the  p resent s tudy  by design.

Nor does the  s tudy  te ll us a n y th in g  abou t 
p o ten tia l d iffe rences between circum cised 
and in ta c t men in te rm s o f reduced penile 
( inc lud ing  glans) s e n s itiv ity  beyond the 
age o f 37. Yet research suggests th a t 
concerns a b o u t sexual fu n c tio n in g  begin 
to  increase m arked ly  a fte r th is  age.17-19 
To see w hy  th is  selection bias presents a 
problem  fo r  d raw ing  general conclusions, 
one need o n ly  to  im ag ine  a s tudy  exp loring 
the  association between, say, sm oking and 
resp ira to ry  capacity  th a t excluded patients  
w ith  ch ron ic  cough co n d itio n s  over the 
age o f 50.

Toward the  end o f th e ir paper, Bossio et al 
sta te : ‘Results from  the cu rre n t study, 
exam in ing  fo u r types o f s tim u la tio n  over 
m u ltip le  tes ting  sites, ind ica te  th a t fo reskin  
rem oval is n o t associated w ith  [...] sexual 
dys fu n c tio n . However, in th e ir  m ethods 
section, the  au tho rs  s tate th a t one o f 
the  exclusion crite ria  fo r  pa rtic ip a tio n  
in the  s tudy  was ‘pas t/p resen t sexual 
dys fu n c tio n . It is s im p ly  n o t possible to  
draw  m ean ing fu l conclus ions a b o u t the 
e ffec ts  o f in fa n t c ircum c is ion  on sexual 
d y s fu n c tio n  in adu lth oo d  by f irs t excluding 
men w ith  sexual d y s fu n c tio n  from  the 
s tudy  sample.

FROM STATIC SENSITIVITY TO D YN AM IC  
SEXUAL ACTIVITY
M ore generally, the  im p lica tio n s  o f the 
s tudy  fo r  ou r understand ing  o f the 
re la tionsh ip  betw een neonata l c ircum cis ion  
and a d u lt sexual experience are lim ited .

19

i
KEY POINTS

•  The  f in d in g s  f ro m  a re c e n t, w id e ly  read s tu d y  c la im in g  th a t  in fa n t  m a le  
c irc u m c is io n  does n o t  a f f e c t  a d u lt  p e n ile  s e n s it iv ity  do  n o t  s u p p o r t th is  
‘ h e a d lin e ' c o n c lu s io n

•  The  re la tio n s h ip  b e tw e e n  ‘ o b je c tiv e ' m easures  o f  p e n ile  s e n sa tio n  and 
fu n c t io n  and  ‘s u b je c t iv e ' se xu a l e x p e rie n c e  is m o re  c o m p lic a te d  th a n  s tu d ie s  
o f  th is  k in d  can  show

•  S ug g e s tio n s  fo r  m e th o d o lo g ic a l im p ro v e m e n ts  in  th is  area in c lu d e  fo c u s in g  
on  in d iv id u a l d if fe re n c e s  in  s e xua l a c t iv ity ,  s e xua l a t t i tu d e s  and  q u a lita t iv e  
sexua l s e n s a tio n , e x te n d in g  fo l lo w - u p  in to  o ld e r  age and e x p lo r in g  a w id e r  
ra n g e  o f  se xu a l o u tc o m e  v a ria b le s

•  F rom  an e th ic a l p e rsp e c tiv e , a p re c a u t io n a ry  a p p ro a ch  w e ig h s  a g a in s t in fa n t  
m a le  c irc u m c is io n  un less th e re  is a g e n u in e  m e d ic a l in d ic a t io n

This is true  as well fo r  o the r studies 
em ploy ing  s im ila r m ethodo log ies, such 
as th a t by Sorrells et al, w h ich  assessed 
fin e -to u c h  pressure th resho lds  in the 
a d u lt penis using a Sem m es-W einste in  
m o n o fila m e n t to u c h -te s t, com paring  
in ta c t w ith  c ircum cised m en.20 Sorrells 
et a l reported th a t ‘C ircum cis ion  ablates 
the m ost [touch ] sensitive parts o f the 
penis' (note th a t va rious  c ritiques  and 
c o u n te r-c r itiq u e s  o f th is  s tudy  are available 
a t the  jo u rn a l website).

W hy are the  im p lica tio n s  lim ited?  There 
are several reasons. Firstly, a lth o u gh  the 
paper does n o t s tate so exp lic itly , Bossio 
et a l appear to  have perfo rm ed  the ir 
sensory tests on the  penis in its flaccid 
state, w h ich  is n o t the sta te  th a t m ost 
penises w ill be in d u ring  m any types o f 
sexual ac tiv ity . Secondly, th e ir  sens itiv ity  
tests invo lved the  s ta tic  a p p lica tion  o f 
s tim u li, whereas sexual s tim u la tio n  is 
typ ica lly  n o n -s ta tic . These ve ry  basic 
d iffe rences between the  c ircum stances o f 
the labo ra to ry  s tudy  by Bossio et a l and 
m os t re a l- life  sexual a c tiv itie s  decrease the 
in te rp re ta b ility  o f  associated find ings.

Moreover, as noted earlier, the foreskin 
is an in teg ra ted  co m p o n e n t o f the  
in ta c t penile  skin system, such th a t 
there  is no de te rm ina te  loca tion  w here 
the fo resk in  ‘ends' and w here the  rest

o f the  penis ‘begins’. Therefore, i t  is the 
dynam ic  m ovem en t o f the  foreskin, 
a long w ith  its p a rticu la r in te rac tions  
w ith  the  penile glans and sh a ft -  across 
a range o f receptive or in te rac tive  
tissue env ironm en ts  -  th a t w ou ld  be 
m os t re levan t to  assessing the  practica l 
s ign ificance  o f th is  gen ita l s tru c tu re  to 
sexual sensation and sa tis fac tion.

Finally, the  au thors tested on ly  a single 
loca tion  on the outs ide o f the foreskin, 
whereas the  inner layer o f the foreskin -  
w h ich  becomes exposed when the  foreskin 
is pulled back, as i t  is during  some fo rm s o f 
m asturba tion  and sexual in tercourse -  has 
d iffe re n t anatom ica l properties.12 One such 
property  is the  re la tive ly  softer, mucosal 
surface, w h ich  could reasonably be expected 
to  e lic it d iffe re n t subjective sensations when 
being s tim u la ted  com pared to  the protective 
ou te r skin layer o f the foreskin. These 
sensations were n o t assessed.

PSYCHOLOGICAL FACTORS
Further lim ita t io n s  stem from  a lack o f 
conside ra tion  o f ind iv idua l d iffe rences in 
psycho log ica l pro files. As Johnsdo tte r has 
recen tly  a rgued,21 research in th is  vein 
tends to  rely on re d u c tio n is t construc tions  
o f sexuality, w h ich  emphasise p r im a rily  
the  roles o f a na tom y and phys io logy  in 
‘fra m in g  and describ ing sexual ac tiv ities . 
However, socia lly  in fo rm ed  ‘sensation
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schemas w ill im pact how  we perceive bodily  
signals, w he the r we notice them  a t all, and 
w h a t kind o f m eanings we ascribe to  them . 
Needless to  say, ‘Such com plex ity  is d if f ic u lt 
to  capture in q u an tita tive  studies.

Consider th a t some boys w ill g row  
up to  regard th e ir  c ircum c is ion  as an 
im p ro ve m e n t com pared to  the natura l 
state, w h ile  o thers  w ill v iew  the  same 
excision o f tissue as a d im in ish m e n t or 
even a m u tila tio n .22-25 For instance, a 
man m ay w ish th a t he had been able to 
experience sex w ith  his fo reskin  in ta c t; 
he may be curious  a b o u t w h a t i t  w ou ld  
have been like to  be able to  ‘p lay' w ith  th a t 
tissue (or have his pa rtne r do so) and feel 
resen tfu l th a t th is  o p tio n  was taken aw ay 
from  him . O ther men, by con trast, w ill 
regard th e ir  c ircum cised s tate n eu tra lly  
or even positive ly, p a rtic u la r ly  i f  they 
w ere socialised in a cu ltu ra l c o n te x t th a t 
regards c ircum c is ion  as the  no rm .26 W hat 
is im p o r ta n t to  recognise is th a t the  sexual 
im p lica tio n s  o f the  surgery are like ly to 
d if fe r  between such cases due to  m ed ia ting  
psycho log ica l factors.

Even pure ly  ‘physica l' fac to rs  m ay be 
experienced d iffe ren tly . For example, 
some men m ay believe th a t th e y  are ‘too  
sensitive ' (and th e re fo re  s trugg le  w ith  
p rem atu re  e jacu la tion ); whereas o ther 
men do n o t feel ‘sensitive enough ' (and 
m ay consequen tly  s trugg le  w ith  a lack 
o f sensation and /o r erectile  dysfunction ). 
Men are n o t iden tica l w hen i t  comes to  
penile  anatom y, in c lud ing  w ith  respect to 
such a ttr ib u te s  as dens ity  and d is tr ib u tio n  
o f nerve endings, the  surface area o f 
the  foreskin , and so on. C ircum cis ion, 
the re fo re , w h e th e r carried o u t in the  in fa n t 
period or la te r in adolescence or adu lthood , 
is un like ly  to  have u n ifo rm  effects.

CONCLUSION
Future stud ies on penile s e n s itiv ity  should 
explore ind iv idua l d iffe rences in a ttitudes  
to w a rd  c ircum cis ion , a long w ith  re levant 
psycho log ica l and con tex tua l m ediators.
By con trast, the  c u rre n t tendency to  draw
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broad conclus ions a b o u t the  e ffec ts  o f 
neonata l c ircum c is ion  on a d u lt sexua lity  
from  group  ‘averages', the reby obscuring 
the responses o f ind iv idua l partic ipan ts , 
is p rob lem atic. No one engages in sexual 
a c tiv ity  as an em bodied s ta tis tica l 
average; instead, each person's sexual 
experience is unique. M oreover, it  w ill be 
im p o r ta n t to  explore a w id e r range o f 
sexual ou tcom e  variables and to  do so 
w ith  lo n g e r-te rm  fo llo w -u p  in to  older 
age.27 In the  m eantim e, a p recau tiona ry  
approach suggests th a t n o n -th e ra p e u tic  
c ircum c is ion  shou ld  genera lly  n o t be 
pe rfo rm ed  u n til boys can ‘assess the 
s e n s itiv ity  o f th e ir  ow n foreskins as 
com pared to  o the r parts o f the  penis -  as 
well as th e ir  role in sexual experience more 
genera lly  -  in lig h t o f  th e ir  ow n considered 
sexual preferences and va lues.8, 28-30

D e c la ra t io n  o f  in te re s ts : none declared.
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